=

e

E ¥
7 -
L -——
. =Ty
3

Vi

y

il

o 2
,,,,,

amd

.

IS e
—_—
oo
~lZ/

COPYRTGHT ROYVALTY TRIBUITAL /”// g%%};kf
. - ¢ \" “';‘ . 7“ "’:
g &&%\K“i ’
o (‘k ‘_1.»_;‘ “Q Yo L
O R "

Tn +he Matter of: :

CABRLFE COPYRTGHT ROYATTY

NOCKET HO. CRT 89-2-87CD

DISTRTRUTTOM PROCEEDTHGS - :

PHASHE TT :
e S 4

{This volnme contains pages 233 through 372)

Room 458§
1111 20th Street, M.W.
Washington, D.C.

WMonday, Decambar 4, 1989

Tha hearing in fthe above-entitled matter

convenad pursuvant to WMotics, at 10:00 a.m.

BEFORE:
J.C. ARGETSIMNGER Chairman
MARTO F. AGURRO Commissioner
RORERT CASSLER General Counsel

NEAL: R. GROSS
1323 Rhode Island Avesnus, MN.U.

(202)234-44733 Washington, N.C. 20005 (202)232-

wasg

6600




]

APPEARANCES:

On behalf of Christian Television MNetwork:

RORERT KEVNWEDY

Director of Special Projects and Cable Relations
Christian Television letwork

7922 142nd Avenua Horth

T.argo, Florida

On behalf of the Settling Devotional Parties:

For Christian Broadcast Network:

BARRY H. GOTTFRIEUD, ESQ.

Fisher, Wayland, Cooper and Leader
1255 23+rd Stvreet, N.W., Suite 800
Washington, D.C. 20037

For 01d Time Gospsl Hour:

JOMM H, MTDLEM, JR., RSO.
GRREGORY H. GUILLOT, ESQ.
3238 Prospect Street, W.W.
Washingron, D.C. 20007-3215

On behalf of National Association of Broadcasters:

ROBER™T P. DREYLTNG

Crowall & Moring

1001 Pennsylvania Avenues, W.¥W.
Washington, D.C. 20004-2505

NEAL R. GROSS
1323 Rhode Island Avenus, IM.W.

{202)234-4433 Washington, D.C, 20005 (202)232-6600




L]

235

CONTEDNTS

EXAMINATION
VOIR
WITNESS DIRE DIRECT CROSS REDIRECT RECROSS
Dr. David W. Clark
By Wr. Gottfried -= 245 - -
Ry Hr. Kennedy - - 269 - -
Chrisftina Meldsnhauer
By Mr. Gottfriad - 295,298 -- -
By MMr. Rennady 296 -= 314 335 -
Brucs Jacobs
Ry Hr. Guilliot - 337 - 352 -
By Mr. Kennady -- - 348 -- -
Ann K., Ford
By Hr. Guillot - 353 -= 366 -
Ry Hr, RKennady - -- 359 -= -
EXHIBITS
FOR In
NUMBER IDENTIFICATION EVIDENCE
cTe
Sooolemenr Al ™ e 21 alely) ”37
P —1 3an 332
R¥X~% and RW-HA 363 -
Settling Devotional Claimants
{Exhibirg previously mwarked
for identificanion) 264
R—4 through R~9 (previously markead) 313
R=-10 thvough R-14 347 347
R-15 359 359

NEAL R. GROSS
1323 Rhode Island Avenue, M.W.

(202)234-44133 Tashington, D.C. 20005 {202)232-6600




D

10

11

173

14

15

16

19

20

s>
%3

24

PROCEEDIDMNGS

{(10:00 a.m.)

COWMMISSTOMNER AGUEBRO: Good morning to sveryvons. As

you all may know, the Tribunal changes chairmanship every

vaar. T was Acting Chairman when Commissioner

office, and today it is an honor for me To pass

Ray left ths

the gavel to

my dear and good friend, J.C. Avrgetsinger, who is going to be

the next chairman of the CRT. Commissioner?

CHATRWAN ARGETSTHGER: Tell, thank you, Mr.

Chairman. Chairman Emaritus.

U211, today we will begin the Phass
Mr. Gottfried, are yvou going to start oun —-- 4
wifness you Are calling?

MR, GOTTFRTED: Does the Tribunal
opanings on rebuttal? T don't know.

CHATRUVAW ARGETSIWGER: Yas, they will.

IT Rebuttal.

o you have a

take brief

MR. GOTTFRTED: Then I have a very brief opening.

Just o lay ovt what our resbuttal case will be.

CHATRMAY ARGETSIIIGER: Before you —-

COMHTSSTOMER AGURRO: RBeforvre we start --

CHATIRHMAIT ARGETSINMGER: ¥e left you

there for a

momant. becauss wa have a new Commissionsr who is just coming

onboard, Comwmmissioner Cindy Daub. T don't beliesve

Commiszionesr Naub will ba participating in this particular

procaading, but she will be an obssrver. We are
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have har aboavrd.
COMMTSSIONER DAUB: Tt's graat to be here, finally.
{applause.}
CHATRMAM ARGETSINGER: T will make one announcement
hefore we do start, about the submission of Fiundings of Fact

and the rebuttals, and we came up with the date of December

20 fTor Findings of Fact, and January 10 for the Reply

Findings.
and also, HWMr. Gotitfried, bsfors we get into this--
HMr. Kannady, did you want to submit some evidence for your
direct?
MR. KEHWNEDY: Yes. CTC Rebuttsl Exhibit Tumber 9,
Joy Juncrion Tigh, was submitted for rebuttal last time. It
wag reisctad, but allowad to be resubmwmitted as CTC
Supplemantal Diract Fxhibit Mumber 1, which I would like to
do at this tine.
{Whersupon, thes document was
markad for identification as
CTC Supplemental Exhibit Wo. 1)
CHATRMANT ARGETSTIIGER: Adrve there any other
praliminary matters?
{llo response.)
Mr. Gortfried?
MR. GOTTFRTED: Thank von. It's a pleasure to be

hack once again, and to have a new Commissioner to address.

NEAL: R. GROSS
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Az the Commissioun will recall, the eavidence that we

presantad in our direct case based on the Special Nielsen

- Report, showed that the Settling Devotional Claimants were

entitled +to the lion's share of the royalties and, indeed,
that the Chrisrtian Television Corporation was entitled to
only a nominal award, and that that was the“starting place
for any award to that organizatrion.

Yhat wa have done on rebuttal is, we have presented
an alternative means of measuring the relative value of CTC's
program, and that alternative means i1is based on the
methodology that CTC itself urged that the Tribunal adopt--
namely, a htime-based fee generation wmodel.

What that study shows i1s that CTC is entitled to

~h

1=ss than ona-half of 1 percent of the royalties -- indeed,
to less than .36 percent of the Devotional royalties -- and
that 1is, as the Tribunal will see, bassed on taking out
cartain of the rovalties attributable to the Lakeland
carriags of WCLF. FRven if that carriage is counted, which we
don't heliave that it can he because there was no willingness
to pay Ffor that carriage, CTC's relative number comes out to
less than .88 pesrcent of the total revenues.

COMMTSSTONIER AGUERO: How much?

MR. GOTTFRIED: .88 percent of the total revenues.

COMMISSTONRR AGURRO: How much is that?

MR. GOTTFRIED: Of 1 percent.

NEAL: R. GROSS
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COMMTSSTONRER AGUERO: How wuch is that?

MR, GOTTFRIED: In dollars?

COMMISSTONRR AGUERO: In dollars.

MR. GOTTFRIED: About $£10,000. 211, that is of
the basic fund. T don't have the numbers in front of mne,
Commiszioner Aguero. The total fund was about $1.4 million,
the total available. WMy recollection is something between $1
million and &1.1 million is the basic, and something around
$300,000, $250,000 of the 3.75 royalties. I think the
avidence also shows, was the next point, that there is no
basis for any entitlement to any of the 3.75 funds.

T know that the Tribunal has, in the past, rejscted
any arrempr to divide up Phase TI awards into pots, on ths
basis that thers was no evidence showing that the carriage
was differential.

T think this vear, and in this procesding, we have
for the first tims the most graphic kind of evidence that the
pot should be dividaed -- namely, that CTC is not carried on
any system that pavs 3.75 royalties, generates none of those
royalties, and there can be no basis, we believe, for giving
them anyv money that they are not responsible for.

Again, a part of our rebuttal case will be, we
selected five stations Just to show the Tribunal that the
othar Settling Devotional Claimants are responsible for

aenerating royvalties, and just the three claiwmants on those

NEAL:, R. GROSS
13232 Rhode Island Avenue, M.W.
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five signals generate over $300,000 in 3.75 royalties alone.
So, we know that pot, we submit, has to be awarded to the
Settling, and the percentage that we have come up with based
on feae generation or on Nielsen, of the basic fund, 1is a
nominal award to CTC.

Tn tarms of adjusting those starting points, what
we submir and what we believe the rtestimony in rebuttal will
show s that, if anyrhing, CTC's award should be decreased
from those starting points, and T think the wmost notable
testimony in favor of that kind of decrease is Ms. Ford's
testimony, which shows that CTC may well have abandoned any
intarest they had in copyright, by giving their programs as a
gift, to anyone who wanted to pick them off the satellite.

Even if the Tribunal were o find that there was no
abandonment, howavar, any kind of a harm argument has much
less weight for CTC than it does for the other Settling
Devotional Claimants, and that is because they don't try to
contrel the distribution of itheir programs.

Thar we have urged in past procesedings -- and as
the Tribunal knows, it's bsen challenged frequently whether
we suffer any harm, but what we have urged and what I think
the Tribunal has accsptaed ds, that we lose control of our
programs. We sign contracts with everybody. We insist, for
awample, that there bea no liguor commercials on the two sides

a“~

of our programs, and we do that by contract. And when
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someone picks it off on a distant signal, we can't control
rhat anymore, but CTC makes no attempt --

COMMISSTONUER AGUERO: Let me ask you something, HMr.
Gottfriad. Tf T had a preogram and T copyrighted the program
and someone picked it up for free, do I lose my right as a
copyright ownar?

MR. GOTTFRIED: Mo. It seems to us it's not
important whether you pay for it, whether you barter it, or
whethar they pay vou for it. The point 1is that you keep
control by having some kind of a license agresment.

COMMTSSTONER AGUERO: BRut yvou don't lose the
copyright. TIf yvou copyright a program and someone else picks
it up for Ffrae -~ T have a copyright, T still own the
program.

MR. GOTTFRIED: That's correct.

COMHTSSTONER AGURRO: Tt doesn't matter if they pay
me or they don't pay me any money.

MR. GOTTFRIED: That's correct, or vou could even
pay them, Y¥You can give them a license that says "I will pay
vau to carry it", but the point is that you are giving them a
licensea.

And T don't even know 1if it matters that it's a
written license. It's my understanding that some of the
stations that AR represents, for example, do it on an

informal basis. Someone will call them and say "Is it all

MEAL R. GROSS
1323 Rhode Island Avenus, M.V.
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right if T earry your program?” And they say "Yes, you have
permission”, and any copyright owner can do that.

Someone was rteminding me of law reviews, £for
axample. They will call up another author and say "Can I use
your wmarerial?" And they say "Yes, you have my permission®,
and there's no charge, but the point 1is that you keep
control, and if you don't control, and if you don't control
rapeatadly and as a practice, at some point you don't have a
copyriaght anymore. You've donated it to the world. And we
think that +he testimony of HMr. Kennedy is striking, but
that's what it seems, that CTC has intended to do.

COMMTSSIONER AGURRO: Thank vou.

MR. GOTTFRTIED: Tn terms of the bulk of our
rabuttal testimony is that the Commission is aware that a
¢laim has been made for 15 percent, and the bulk of it is to
go through apd show why we don't believe that any of the
bagsis of that 15 pesrcent has any merit.

Five percent is based on fee generation. What Dr.
Clark will testify is that that i1s a bogus nunmber, a
nonsequitor, A rad herring; it just has no significance. If
tha Tribunal is going to unse a number from fee generation,
than fhe number is less than .36 percent, lsss than one~half
of 1 percent, not 5 percent.

In terms of the wvnclaimed funds, again, we think

that's a non-issus. What the Tribunal has said is, it's task

NEAL: R. GROSS
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is to mea
Settling Claimants and CTC, and to make an award on that
basis. The unclaimad funds disappear. They are not a
consideration. Mo one gets a bonus. Rvaryone gets its part
of 211l the funds, and that takes care of the unclaimed funds.

Tf we are entitled to 99.6 percent of the funds,

ot

then we get 99.6 percent of all the funds. If he's entitled

o

to .4 percent of the funds, he gets it of all the funds. He

D

getg part of the unclaimed funds, too, but there's no bonus

¥

award maresly because thers's unclaimed funds.

and, finally, on the five c¢criteria -- I will just
ago through vary briefly ~- marketplace value, benefit -~ the
Tribunal has held that the best measure of that is the
Special Nislsen Study. Again, the Special Wislsen Study

shows OTC is antitlaed to a nominal award. If the Tribunal

wants ro switeh gears now and nse a fee gensaration model to

maeasure those two cariteria, we're down to less than .36

parceni,

In terms of guality, we all have quality. We don't
throw sirones at Mr. Kennedy's programs. IT'm-sure he doesn't
throw stones at our programs. o bonus points to anvbody.
And in terms of harwm, again, HMs., Ford's testimony shows that

ficult *to ses how HMHr. ¥ennedy is harmed in any way

~h

g di
comparad ro us, and Dr. Clark will also have some comments on

the claim of Tost potential benefit.
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toain. rths peinn bercomas similar though. IL Mr.
Kennedy is umabls ro do direct mailing, it's what T think
Commissionar Couloer vsed fo call "self-inflicted harm"., All

he neeads o do is get licanse agreements from tha psople he

deals with, and then he'll know wheve his programs are
carriad and, if he chooses not to do what, the Tribunal

shouldn't reward him for his decision not to do that.

Tt

ina

h

aAnd,

1y, we will Just have one other brisf
witnegs, PRrucea Jacobs, to give the Cowmmission some

irm that

h

information we promised on direci, and inst to con
ftha T.arson =study is not an acecurate study of distant
carriage, that there are signals listed there as distant
rhat, in faact, turn out to be local.

I think as Hr. Larson testified, MPAA, when it does
tha Special HWielgen Study, goess and reconfirms sach of those
statements of account, *to make sure that what is being
raeported as distant is really distant. Mr. Larson -- it's not
his fault and 1it's not his Job, but he doesn't have the
rgsources nor doeg hs have ths wmandate to go that kind of
check on the big study that he gives us and, thearefore, it is
not a reliablas, or not a fully resliable measure.

Thairn wa've done on our .36 nunber is given the

Trihunal appleg to compare with apples, as Mr. Cassler said

D

last time, Tf the Tribunal wants to use a fes generation

)

study, and if the Tribunal wants to assume that harson is

NEAL R. GROSS
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more or less accurate, then that's the number we come to.

T havs nothing further. Thank you for your time.

CHATRWMAN ARGETSINGER: Mr. Kennedy, do you want to
make any remarks at this time, or would you rather make your
ramarks —--

MR, XEMUEDY: T'11 make my vremarks during the
arass-aramination.

¥MR. GOTTFRIED: We c¢all as our first witness, Dr.
David Clark.

CHATRMAN ARGRETSTHMGER: YWelcome back, Dr. Clark.

THR UTTHMESS: Thank vou, and congratulations to you
on yvour new position herse.

CHATRMATT ARGETSIHGER: Thank you. You, of course,
remamber you are still under cath from several wesks ago.
Yhersupon,

NR, DAVID CLARK
wag aalled as A witnssg and, having bean previously dJduly
gworn, was =<aminad and testified as follows:
DIRECT EXAMINATION

BRY MR. GOTTFRIED:

0 Before wa begin the substance, Dr. Clark, T
understand that rthere is a small correction in your resune
and that as of January lst, yvou will no longer be Dean of CBHM
Universiny?

A Yes. The name of the wuniversity hss been changed

MEAL: R. GROSS
1323 Rhode TIsland Avenue, N.W.
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affecrive Januvary 1, 19%0, to start s new dacade, to Reagent
University.

0 Dr. Clark, are you familiar with the testimony that
Mr. Kennedy has given to this Tribunal?
A Yeg, T am,

And based on your faniliarity with that testinony,

0

have you changed vour view of what award you believe it is

appropriate ba made to CTC?

A Wo, I haven't changed my view.

0 And what +is yvour opinion on what award should bs
made?

A Well, my opinion 1is that based on the testinmony

that MWr. Fennedy has provided, or the material that MNr.
Kennedy has provided, CTC is entitled to a nominal award, and
T think if we go through the various criteria, it will become
apparant. that whils they are doing a fine Job of programming
in central Fiorida, to generalize their carriage as a distant
aignal, from a few cables systems in centrasl Florida to the
antire United States, dossn't really make a whole lot of
sense, and I think the basis of what T am sayving is that we
have to loek at the entire universe of all devotional
programming, not Jjust what 1s happening in that one small
parrt. ot the conntry.

COMMTSSTONRR AGURERO: Wlay T ask a question, WMr.
Gottfriad?

NEAL R. GROSS
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HR. GOTTFRIED: Pleass.

COMMISSTOWER AGUERO: Dr. Clark, in your testimony
on page number 8, last night I read it again and again and
again, and T almost called Chairman Argetsinger looking for

i
halp becauss vou said hare "Even if the TRF were not to adopt
a time-bas~d fee genaration model, CRT will be entitled to
less than onz=-half aof 1 percent", and T said, my goodnsss, we
won't have wonsy to pay our payroll next week.

MR, GOTTFRTED: Oops.

{Laughtear.)

THE WITHESS: CTC —-—- I'm sorry.

COMMTSSTONER AGUERO: I was very worrisd, and I
said, well, w& don't have any wmoney to pay for even the
papars and peancils. T ¢alled -- T found that around 12:00
o'clock, and J.C. =said "Just leave it", you know.

CHATRIMAN ARGETSINGER: Well, you know, our budget
isn't much wore than that, so it might cover it.

{T.aughter.)

COMMTSSTOMER AGUERO: I'm sorry for ny
intarruption, Mr. Gottfried.

THE WITHESS: Yes. That's obviously "CTC" because
we wouldn't want to discourage the new Commissioner on her

first day.

U]

BY MR. GOTTFRTED:

0

How, vou undersitand, Dr. Clark, that Mr. Kennedy

NEAL R. GROSS
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has giaimed 15 pereceant of the fund for CTC?

Yes, T understand that,.

g

and what T want to do this morning is go through--

e

and that that claim iz based on three elements -- turning to
page 1 of your testimony - 5 percent based on fee generation,
and 5 percent based on unclaimad funds, and 5 percent based
on the criteria.

A One percent for each criteria.

(]

and T want to go through each of those elements
with you this morming. First, let's look at fse generation.
Tt's wmy understanding that a study has been done of the
relative fes generation of the various Devotional Claimants?

Few, Ve =-- in ovder o be able to compare apples

s
_(l
n
1

o apples, more or Jzss, we had a stody done which appears

rae as FErhibit Womber 5 and Exhibit Humber 6, and these

-
]

reflect a similar approach to what Hr. XKennedy has taken in
examining fes genevation.

How, racognizing that the Tribunal has ruled
consistenrtly thisg is not ths only way to determine awards, we
frelt it useful to do this in order for us to be able to have
some comparative data.

0 Mow, Tturning to page & of your testimony, toward
rhe bhotrrom of the pags —-- by the way, the mechanics of this
atudy, that was done by ¥Ms. Moldenhanar?

"

A That's right.

NMEAL R. GROSS
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Q znd T gather she's more familiar than you

the agtual way the numbers were genarated?

S That's ecorrect. T reviewed the summary data which

we have hers.

0 and what was the finding about the total fees

generaced by tha Sertling Devotional Claimants?

A Tf you Teok at the exhibit, the totals the

botrom of rhe page, tvhe summary data under Exhibit 5, just

CRM, PTI, and 014 Tims Gospel Hour generated a
§707,762 for the fTirst part of '87, and 8765,604

second part of '87, using this fese gensration analys

O and that's a total of $1,473,366.907°
A Tes,
Q Tow, you mentioned that that was Jjust the

of the three Claimants?

A That's correct.

18]

That was all the programs of those thres

-=- for =swampls, Super Book and thoss sorts of programs, too,

im that right?

A Yag, that's correct.

0 But it did not include --

a Tt d4id not include other c¢laiwmants with which a
settlement has been made, which I am not familiar with the
detalls of, but Oral Roberts and Charles Stanley and others.

0 And these numbers would go up -— that §1.4 million

NEAL R. GROSS
1323 Rhode Island Avenus, N.W.
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A Yeos. T +hink {dit's c¢lear that if those prograns

wers inciuded, which are carrised widely as distant signals,

that the fees, the total fass generated by devotionals, would

b

m

knowing what thsat would be, short of another analysis.
Q a2nd thar would mean that CTC's pevcentages
rovaltiazs wonld necessarily go down, and is that why

-
!

talked about

significantly higher than they are here. We have no way of

of thse

you've

=ag than .36 percent and less than .88 percent?

A Y=a, and T make fthat point on page 7, at the top of

the page. Tha figure we'd be looking at in the §13,

which was the amount CTC generated as recalculated

073.55,

by the

Moldenhauvar study, is .88 of 1 percent bhut, obviously, if

thars wers meors devoiional claimants, the parcentage

if vhey genevared a bigger number, this percentage wou

here—-

14 have

re go down, the £13,000 reprasenting a smaller percent of the

For ewxample, this 41s roughly 51.4 million.

List's

assume there were another nmillion there that could be

genarated through a study likese this, from the

Devotional Claimants, Jjust for exanmple. Then the

other

$13,000

wonld represent significantly less of, say, £2.4 million,

rhan it doss aof §1.4 wmilliaon.

0 Well, would it bs fair to say that the number would

be something mors 1ike three-guarters of 1 percent?

NEAL R. GROSS
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Yas.

;;;J

0 And then anorher situdy was done which didn’'t

inginde carriags of CLF in Lakeland, Florida?

A Yas.
0 and can yvou explain briefly why that was done?
A Well, my understanding is that CLF in Lakeland

agreed to carry CTC only -- axcuse me —- the cable system in

Takeland agread ro carry CLF only if theay ware pald the fees,

the copyright feea, they were having to pay for rthe carrviage
P-L . y —_ A

7

-

nf rhe station.

So, therefores, gince they were unwilling to payv,
one way to figure this would be to subtract those fees which
ware genarvated, which can be seen in Exhibit 6 -~ those are
the fees for CLF, 88%,370.75. Tf that were subtracted from
the $13,073, the result would bes a figure of around £5,275.

TFf you useg that as the basis of settlement, $5,275,
it would repre=zaent .36 of 1 percent of the Davotional
royvalties generatred by CBW, PTL, 01d Time Gospel Hour and CTC
rogather.

Again, iF wea added some of these other devotionals
with which rthar= has baen a settlement reached, to this, it
would decrease it yvet further, to something like .25, a
guarter of 1 parcent.

0 How, in terms of ths 3.75 rovalties, I don't think

voun are familiar with whether CTC generated any of those
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2 Mo, T have not -~ beyond what you said this

movning, that rhey did not, T heard you say thart.

0 Byt vyou have no resason to quesrtion my statement

rhat the TLarson study showed that fthere were no such

royalties generared by CTC, do yvou?

A Wo. Most of those rovalties are generated by major

stations like WTBS, WOR, ¥WGM, the big, so-~called

Superstationsg, wy unnderstanding is, genserate most of those

2.75 rovalties.

0 Turning your attention to Exhibit HNumber 9,

is it

vour undzrstanding that Ms. Moldenhauer did a summary study

nf 3.75 royaltiss generated?

A Yasg.

Q And what d4did that study show?

2 Well, 7 rthink wa can see there that for the first
half of '87, for CBW, PTL, OTGH, we are szeing Jjust from

rhoge wop stactions, 8§81456,389 for the £first half of '87,

5173,939 for the second half of '87.

0 And we Jjust don't know whether royalties were

ganerated by other stanions, is that right?

A o, nor on the basis of any data I‘'ve seen. I have
no way of knowing it.
9] And we don't know whether Oral Roberts generatsd

such rovalries?
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A Ho.

Q But assuming they did, these numbers would go up?

A Yes.

0 and this is, agsin, time-based, is that right?

E Yes .

0 A11 right. Now, Jlet'm go back. I think you said

vou are familiar with Mr. Rennedy's case. Do you recall that
thaere was a number of 5.65 emphasized in that cass =-- 5.65
perocent?

A Yeaa,
Q And that's guite diffarent than the kinds of

14

ninpbars rharn vou're zuggesting these relative studies show?

2

Yeg, indesd, it i1s. The 5.65 is bssed on a mesasure
af the perceent of the universe of just a few cable systems in
central Fleorids. And =so, tharefore, it would be akin to
saving hecause theair programming represents 5.85 percent of
the fess generated on these few cable systems in central
Florida, that somshow that can be generalized nationally
whan, in fact, the programs arean’'t carried nationally in

other states or other systems. So, I think therein lies the

iw, thosa fees have to be considered not

3
o
o
I
7
7
bl
wd
v

in the lighr of that universe of Florida, but the entire

nniversse of faes generatad by cable systems in the country.

]

.

0 T think you’*d come up with an analogy., when we were
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ralking about this last night --
A Well, it's more —--— I sort of alliuded to it, which
ig esssnrially thar it would be like saying that CTC's

performance in Florida somshow entiitles it to fess from all

f

rhe ocher states in which ic¢ has no presence whatsosver.
So, T think it's clear that that would not be an

apprepriats way vo award fees —- at least it is clear to me.

0 And T gather the hypotheticals that you've given,
starting on page 2, Jjust attempts to go through and show why
that dosgn't work?

A Yes, exactly. What T was attempting to do there
was to demonstrate that you could have a situation in which
youu gengrated 90 percent of the fees, or in this case 5.65

parcent of the fees, but if you don't look at the vniverse,

it's meaningless. Five percent, 5 percent of what? That's
th= key issnz, And rhat's the point I tried to make
rhroughour. my rastimony.

0 Just briefly, if we turn to Bxhibit R-2 and Exhibit
R-3, that shows nwo stations, each generating 290 percent of a
amall universe, is that right?

A Yes, thsase are two hypothetical cases -~ WXXX and
KYYY. One generatas 828 and 90 percent of that, as you can
s=e, 1s 8$25.80; th= other generates $10,000, 90 percent of

that, Jlikewise, would bs £9,000, and the point is,

percencages, shorvt of looking at the universe of programming,
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are not a very meaningful way of getting at what someone
shonld be awardesd.

0 And you couldn't give 90 percent to both these
stations?

o .

T

0 Tor could vyon give 5.65 percent to savery station
that g=nerated /.65 percent of a small universe of stations?
A You'd soon run out of percentags=s, at that rate.
MR. GOTTFRIRD: I have nothing further on the fee
genaration portion of Mr, Kennedy's claim. If the Tribunal
wonld Tike ta ask guasrions about that pow, T would certainly
walcome 1.
CHAIRMAN ARGETSINGER: WMo,
BY MR. GOTTFRIED:
Q Why don't we turn to the unclaimed funds. You
undarstand that Mr. ¥annady has claimed some kind of bonus

for nelaimed funds. is that right?

Yas. The idea is that these funds are somehow

>

gitring theres waihing for someone to come along and say that
somehow they have a claim on them, and my contention is that
they are not unclaimad. They ars veally unassigned funds,
which are asgignad uvpon the Tribunal's determination of how
the Tunds ara to bas given relative worth and assigned among
the Nevorional Claiwmanrts -- or =assigned to the Dsvonional

Claimants.
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O Wow, you say to the Davotional Claimants who
made claims?
A Tho havs made claims, that's correct. As T

£his worning, in =zoma ways 1t's really a misnomer. 4 be
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have

said

tter

rerm would bs unassignesd funds bscause they are there to be

assigned for thoss who have wmade clains.

0 daocording to the valne of those ¢lains.

2 Yeas.

0 And we are not asking for a bonus, are we, of t
funds?

A Wo, we'ra not.

0 T wmean, we don't want more than what our s
ghowg we'rvg entiirled to?

A That's correcr.

Q ifow, 4din terms of the one point for each of

erifteria —- this 1is starring on page 10 of vour testim

Why don't we go through the criteria one At a time. We

b

markerpiace vaine -- well, thaen we have benefit. I guss
can taks rhoss rogethar,

3 Well, the markatplace walue —-— ths Tribunal
dutvermined that the best way to determine value 1is thr
rating information through the MNielsen, snd to =say that

B ent

[

tled ro 1 percent, vou would have to c¢lain,

gsubsiantiate a8 c¢lainm that said you had 1 percent of the t

audience or all devotional viewing, on that basis.
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Obviously, 1f every Chrisrtian station in the
country, of which thars are something like 300, claimed that
thay were antitnlad to 1 parecent on this, that alone, to say
nothing of the 50 or so national program prodvcers who
syndicate television programs nationally, devotional
programa, T think it's very clear that that kind of a claim,
short of audiencs information which demonstrates that there
is an Aandience thers, a national audience of some kind, that

that ¥Wind of a claim for 1 percent doessn't make a lot of

zense, or at lgast can’i be substantiated.

Q And benefit?
A W=11, T think it has to be said for CTC that they

are doing, for a swall bur growing Christian group of
stations, rhey are doing a lot of original programming. I
think that's to be commendable -- to bes commanded and is
commandabla, T should say.

The ahallenge of making programs and producing

programs on a3 daily basis not only ig very demanding in terns

of  the narzonnel involwvad, but the costs are difficult to
handi=, and +hey are doing a lot of original programming.

So, frhere oucrninily s soms b=nafit for the limited cable
sysrtams they are on,

UInfortunately, they ars nor a nationally syndicated
—= th=ir prodrams ara not nartionally syndicatad, for tha most

parr, And =san T ivhink besnefit has o be loocked att from the
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standpoint of what, again, the Tribunal has said and the

contantion we have made for devotiocnal programs, is the main

3 ben=fit it brings to the cable systems 1is, it helps to

4 attract audiences, number one and, number two, I think
R there's also some benefit in that cable systems have a reason
1) to want to maintain good local ralationships with the local

communirias rhat rhey are in, the citiass and towns that they

-1

4 ars in, and very often in their procass of maintaining their
g Ticenses and so forth, the carriage of devotional programs is
10 a plus for them.
11 And the analogy I've used in testimony before is
12 that a cable opesrator really, in effect, is tryving to create,
i D"l 13 if yvou will, a bouguset of different programs that are
14 available to a wide variety of audiences, and that bouquet,
15 if vou will, is what brings larger numbers of subscribers in.
14 Tr. may be that one subscriber may not especially
17 like devotional programming whereas another would, and it's
18 that bhanefit that's teo be derived. and I think -- again, T
19 would rzaiterata that T think the point CTC has made, and Mr.
20 Kennedy has made, 1is that they are doing programming,
21 original programming, and I think that's to be commended, and
22 it does add, on those systems they are on, a certain benefit.
23 Q But that is a small part of the universe?
24 A A very small part of the cable universes.

10

And I gather vyour testimony is that the Settling
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Nevational Claimants are conferring the same kind of benefit
for a larger universs?

A Yas. Tt's a wmatiter of being a national program
rhat can be seen anywhere in the United States versus having
coverage —-— you know, being ssen on stations throughout the
United States that are recarried by cable systems versus
having covarage in a relatively smwmall area of Florida.

Q Wow, the third major criteria is harm. Are vou
familiar with Mr. Kennedy's testimony about the difficulty in
doing direct mailing to those who watch on distant signals?

T read that carefully, and I £ind that

™
=
D
n
4
o
3

most Christian broadcasters develop mailing lists. The main
argument. wag that lack of knowledge of whers they are carried
prohibits rham from doing mailings and soliciting support.

Tn actnal fact, wmost religious broadcasters that
T'm familiar with -- and CTC may differ from this, but the
ones thath I'm familiar with -~ do not do general mailings
apart from a mailing list they have developed from those who
have callad in, and there's nothing prohibiting a viewer
being carried in a market that CTC was unaware of -- there's
nothing prohibiting them from ealling in. So, certainly, on
rthat basis, a mailing list can be developed. There's no
reason that it can't bes developed.

The jssue of harm, though, was that not knowing the

communities that they were in, presumably then, they could
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not do gemneral mailings, such as zip code mailings and
mailings in so-called tip-in shsets in the cable billings,
the monithly cable billing. And din that case, it's not so
mich harm as really a lost opportunity, potentially lost
opportunity, for additional fundraising, but being carried in
a distant market doesn’'t per se limit them from fundraising.
In other words, someone who is in a market that they are
unaware of, who calls their number, is going to get an
answer, anywhare in the United States.

And, so, T think thsat the dissue there is the harm

comas about more through loss of potential additional income,
but not really loss of basic income. In fact, T would be

interested in knowing the extent to which CTC does mailings

.

bayvond +hoses peopls who have called in to them and more or
Tegs indicated an interest in being on a wailing list. I

have no way of knowing that.

1

0O and how does a producer like CBN learn when its

-

programs arse being carriesd?

&
ol
Eat
o]

ed
-l

. Tthe way we control that issue is, we reguire
stations -- =some of this carry our prograns free, some of
whiah carry onv programs for pay, some of which pay us for
carrying programs —— they must sign a contract with us, ovr a

.ntent, so that we have a record of who is carrying

=h

letter o
us, and ws work very hard at that, to try to maintain a

contractual relationship.
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TOn any case, if we have no written contract, we
certainly have a verbal agreement until a written contract
can he achieved, For the most part, T think we have very
good control of that sorit of thing.

] You've read WMr, ¥KXennedy's testimony, and you
nndarstand that he doss not wmaintain such contracts?
A Right.

COMMTSSTONER AGUERO: Dr. Clark, How much is your
percentaga in the following license? If vou have ten
astations, how many stations are you giving the program for
free; how many pay vou; how many do you pay them, more or
lass? Do you have any --

THE WITHESS: Tet ne explain one thing. It depends
what program we're talking about. TIf it's the 700 Club, it's
probably aboutt 30 percent paid, we pay.

COMMISSTOWER AGURRO: You pay thew?

THE WITWESS: We pay them, for the 700 Club. For
programs like Super Book, Flyving House and programs like that
are syndicatad, and the payment is often in terms of trading
against free time for the 700 Club.

COMMTSSTONER AGUERCO: Trading?

THE WITHRSS: Yes. In other words, we'll give them
rthose prograns to run frees if they will, in turn, run the
700 Club fTres. And, so, there is a dollar wvalue to that—-

namely, what we don't have to pay to c¢lear the 700 Club.
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There ave casesg, though, where we actually sell
syndicated programs to stations for one, or two, or three
ptays, and T don't have those at hand, but I would say,
genarally speaking, that in the case of the Club —-- and this
would just. be a guess -- 70~80 percent would be paid, the
other parit would be traded. Tn the case of Super Book and
Flying House, the percentages would be the opposite —-- the
vast majority would pay to wse thoses programs, and that's the
way it breaks ourt.

e are gtill suceegsfully selling a socap opera,
which we have 875 episodes of, called Another Life. That's
for pay or for barter against pay. So, it would bs the Club
that primsarily we would pay for syndication whereas these
other programs, we would derive revenue either directly or
indirectly for, but I'm sorry, I don't have the exact
parcant.

COMMISSTONER AGUIERO: Thank vou very much.

BY MR, GOTTFRTED:

0 Ares you aware of any payment ever having been made
o a cable system who was unwilling to pay for distant
rarriage of one of your programs?

3 o, we do nor pay cable systems. Tn around 1986,
tha ORI Cabla Tetwork bedan charging cabls systems.

0 That's for the cabls network.

A That’'s for the cable network. Wo, we have not paid
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cable systems TO CArry our programs,.

{e]

So, to the best of yvour knowledge, any rovalty
that's reportead in rhis Larson study, as having been paid for
fhe Settling DNevotional programs, was actually willingly
paid?

Yas.

I

O

The cable system may not have liked 4it, but they
paid it.

A That's right. Whether it was happily paid or not,
T couldn't say.

0 Dr., Clark, Jjust before we finish, T think we've
gone through -- Exhibit tWumber 1 1s your testimony to this
Tribunal, is rhat corrach?

A That's correct.

0 And #he daclaration on the last page of Exhibit
Tumber 1, is tharn your signatura?

A Yas, it 1s.

Q And this testimony 48 to the best of your
knowledage, trus and corrvect?

A Yes, 4t is correct, with the permission to make the
one caorrection so that we are not depriving the CRT of its

necessary funds o opsrate.

nd Exhibits 2 and 3 are part of your testimony,

b

o)
and we've discussed thossa exhibits.

A That's correct.
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MR, GOTTFRIED: I would move that this testimony be
accepted as part of the rscord of this proceeding.
CHATRMAN ARGETSINGER: Without objection, it will
be so entered.
{¥hereupon, the Ssttling
Nevotional Parties' Exhibits
ware received in evidence)
MR. GOTTFRIED: T have nothing further. Thank you.
CHATRMAN ARGETSIVNGER: Commissioner?
COMMISSTONER AGUERO: Only one guestion, Dr. Clark.
T remamber in thes orther procseding, that vou mentioned that
OTC was entitled to betwean $100 and §1,000. In this
tegitimony vou gaid they are entitied to only $£100.
¥hy don't you say in vour testimony the difference
between 41,000 and 81007
THE WITNESS: Yes, T do recall that. The point I
was frying —--
COMMTSSTONER AGUERO: This is Jjust a question for
me to be sure CPTC reguires from the Devotional Claimants --—
THR WITHESS: VYou're referring to pags 17
COMMISSTONER AGUERO: Page 1, yes.
THE WITHWESS: What T was getting at here is that if
we Toocked at the hotral universe of sgyndicated devotional
programming, programming viewed as distant signals, and we,

in fact, coni’d measure that entire universe, which we know

NEAL R. GROSS
1323 Rhode Island Avenue, N.W.

{(202)234-4433 Washington, D.C. 20005 {202)232-6600




10

11

12

13

14

15

16

17

18

20

21

22

23

24

265
for wvarious reasons the limitations of the studies and data
we have in hand and so forth makes it difficult to do, but
the dats we have here excludes Devotional Claimants with
which we've settled. It also excludes some claimants who
have not mads any claims, but if the entire universe could be
assembled, T think we'd find that the CTC claim seen in that
entirs universes, would not Justify much more than a nominal
award.

Whavr T =said last time was 8100, 81,000, I would
consider that a nowinal amount in this situation. And I
wasn't trying to define for the Tribunal what was nominal,
but T think 1t's very c¢lesar that whils these folks are doing
A Tine job where they are there in Florida, with the stations
they have, in actual fact, their carriage as distant signals
is a nominal amount relative to the total devotional programs
that are being c¢svriad as distant signals. That's really
what T was trying to say.

And T'd prafer not to £fix aAan amounit. T think that
the Tribunal certainly has the ability, based on the total
nniverse of programs beyond just devotional that you Jook at
.o determins what that nmight be.

CHATRMAWN ARGETSIWGER: Well, Dr. Clark, somewhat on
this point -- and T don't want to get into your strategy of
why youn presentad your case in one way or another -- but on

pagse 7 when you talk about the fee gensration and vou
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indicate thatr it wonld hnave been less if you had put the
nther Sattling Parties in there, T'm just curious -~ you are
leaving it to ns, of course, to figure that in.

THE WITHESS: I do not know, and did not ask, what
the settlement was with the other parties, so I can't fix
that, but it would certainly be —— if those had been included
here in this calcularion, T think it's c¢lear it would have
decreased this substanitially, and T would estimate around a
guarter of 1 percent.

CHATRMAN ARGETSIIGER: Well, you probably could
have done that witrhout even disclosing what your settlement
was with the other parties.

THE WITHRSS: Yes. ¥aell, T don't know what the
setitlement was.

CHATRHMAT] ARGRTSTHGER: Right. And, of courss, we
don't either. So, to sum up what you're sayving, you'‘re being
a 1ittle gesnerous here with your figure, that's your
pasition.

THRE WUTTHRESS: Yes.

CHATRMAN ARGETSIWNGER: General Counsel has a

MR, CASSLER: Dr. Clark, on page 6 of your
regtimony, vou say bthe Settling Devotional Claimants
genaratad £1,473,000 in 1987 rovalties?

THFE WITHESS: That's correct.
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MR. CASST/ER: Is that strictly the basic fund?

THR WTTHESS: Mo, that 1s, I believe, all three

Qs

funds.
MR. CASSLER: Later on in your testimony, yvou've
said that conmpared to that, CPTC only generated .36 percent of
the basic fund and zero of the 3.75 percent.
PHE WTPTHNESS: They genevated no 3.75 percent fees.

MR . GOTTRFRIEN: T vhink that's two funds.

MR. CASSLER: The $1.47 million represents two

MR. GOTTFRIED: Basic and 3.75. He didn't break it
outr for us. Tt's actually total fees generated.

THE WITHNESS: That's my understanding.

MR, GOTTFRIED: Tt may even include Syndex, but
it's whatever number CTC used, we used.

CHATRMANM ARGETSTUHGER: And this, of course, 1is
different Efrom the actual award that yvou received for this,
that the Davotrionals received —-- this is the fee generation?

MR. OGOTTFRIED: Well, idnteregtingly, it's quite
aloge,

CHATRMAN ARGRTSINGRR: Yas, I got confused beacause
they are close.

THE WITURSS: Tt's close. My understanding is this
breaaks out roughly 60 percent regular fees, 20 percent 3.75

and 20 Syndex, but irhat would be a guesstimate. I would have
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to do some more digging, but that was my understanding of how
rthis fee was generatad,.

MR, CASSLER: Dr. Clark, you say on page 10 that
rhey would obviously have to fit somewhere in between .36
peraoent and =waro percant, but if yvou took $1.47 ~-- $1.47
million represents the total amount and the figure you used
for CTC represents the total amount, wouldn't the .36 percent
apply, 2nd you wouldn't have to lower that to zero, somewhere
batwean that and =ero.

MR. GOTTFRIED: But it says zero percent of the
enrire —-- of the 3.75 fund. T see what you're saving.

MR, CASSLER: You sse what I'm saying? There's a
problem in the comparisons here,

THE WTTNESS;: So, what you're saying is, .36
parcant or Teas of the anfire fund?

MR. CASSLFR: Yes, in order to make the comparisons
operate between that and what vou offered on page 6.

THE WITHERSS: Right. I agree with that. That
would be correct.

CHATRMAM ARGETSINGER: Commissioner Daub, do you
have any comments?

COMMTSSTONER NAUR: WNMo.

CHATRMAWN ARGETSINGFER: Commissioner Aguero?

COMMISSTONER AGUBRO: 1o, T have no more comments.

CHATRMAY ARGETSINGER: Mr. Kennedy, would you care
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MR, KENNEDY: Could we take about a five-minute
break?
CHATRWAMN ARGETSINGER: Ve certainly can.
(Wheresupon, a short recess was taken.)
CHATRMAMN ARGRTSINGER: Mr. Kennedy?
CROSS—-EXAMINATION
RY MR. FEHHEDY:

0 NDr. Clark, +the MPAA-Special Nielsen Study +he
Settling Devotional Claimants are basing their case on is
made up of 119 broadcast stations carried by distant cable
systams.

Of thosas 119 =atations, do yvou know how many wers
gpanialty stations?

A T raally don’'t know how wmany were specialty
stations. I haven't looked at that part of the study. I am
familiaf with ons station, it's a CBMY station, KXTX, that was

a =sprcialty station.

0 Was it din 19877
A Yas.
0 Okay. During your divect examivnation by Hr.

Gortfried, T got the imprassion that vou don't realize that
CTC raaches out beyond central Florida, is that correct?
2 WHo. VWhat T was saying is the recarriages of CTC is

aggantially in Florida. When you say resach out, do you want
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to define that?
A Okay. Recarriage, basically, is what I'm saying,
on distant stations.
A W2ll, whatever the extent, the fess generated, I

rhink, arse pretty clear, but it may reach into northern
Florida or =mouthern Florida.

0 Can T =how you CTC Rebuttal Exhibit Humber 10,
which wa=s innluded 10 my testimony. Do you have that bafore
vou’?

o, T don't have that.

o

O {Fanding document) It's the Larson report of
distant systens. Here is WCLPF. The number of subscribers

distant thar carry ovr pick up WCLF, how many is that?

B The number of subscribars is 29,837.

O That's in central Flovrida?

A Right.

0 Go down to WHFT, which is in Miami, and how many--
A Forty-thres thousand one hundred two.

Q Tet's go to Californis, Concord, California, KFCR,

and the toral number of distant subscribsrs there?

A FFCRB is 132,532,

2

What about WCFC?
A Sizty~five thousand four forty-=zight. Yow, CFC in

LS

LJe

Chicago and Concord, what you are doing with them

0}

ssentially saxchanging programs, right?
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9] o, not that I know of.

A Toun'lre notr carrying a program for them so that they
cAN CATYrY VOour nprogram?

0 T'm neot familiar with that, no. I don't know that
for surs.

A Tell, wy understanding is that vou trade programs
with Jarry Rose and with Ron Haus, their flagship program,
California Tonight, so that they will carry one of your
programs,

0 T don't %know ihat for a fact. That may bes but,

§

whatever, it's irrelevant. Ve do extend out beyond central

Florida.

A The point T'wm trying to make is, what would be more

Tevant is rtha ewtant of programsg on those two stations. IfT

e

n

it's a once-a-weak bprogram that you're exchanging and that
rthey Aare carrvina, that's ons thing, but i1f vou are, in fact
~— 4f thay are carrying large blocks of your programs, then I
haven't seen any evidence of that -- it's possible. I don't
say it disn't, ®r. ¥ennedy, T just haven't sesen evidence of
that,

0 Okay. You mentioned in the last proceeding at
rranscript page 52, that the Special Wielsen Study was a
"six-cyacle study". Would you axplain to the Tribunal what a
giv~cvele study is?

A Okay. The Hielsen Study, as T have looked at it

NEAL R. GROSS
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reporting periods -- the four so-called big

e

booka and the two so-callad small books -- now, this is my
undarstanding -- and it takes all of the periods in all of
a T8a, a1l of the DMAs as they're called, which are the
matropolitan areas that make up the television universe in

# United 8tates, they look at all of those, thsy look at

a

a1l the diaries, and in those diaries they separate diaries

Sn, now they've =started ont with the wnivarse of

i diaries for all tha DMAs, and basically for each rating

nariod yon will have, 1in every market area that's measurad,

roughly 200 diaries per week, for the month. and what that

ala now for th

[l

antirs universe, T don't know in diaries,

butr. it's thousands and thousands and thousands of diaries, as

oponssd to, =ay, A national rating swesp that esssntially

= 3

looka ar people meters, meters in homes, and they look at all
hese diariss, and then they separate out those that are

viaewing on cablie,

Having dons that, they then look at cable wviewing

1

distant signals versus cable viswing of local signals, and

they Tonk at distant only vieswing, and the stations wesre put

rha study based on those that had 80,000 or more distant

viewars. That's more or less my understanding of how the

huge universe was narrowed down to cable only distant

viawing.
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1 and they look at ths diaries that arse generated,
iiﬂ 2 the thonsands and thousands of diaries that are generated for
3 tha ai+ rating periods during the ysar. Some wmarkets, as you

4 knnw, Aars not ratad in what ars callaed the small books. I
; 2! think rhs rop 30 markets only are vated for the small books
|
} & wheraas the national ratings, the so-called four big books,

7 are done for the sntirse country.

8 0 During sach of the six individual rating periods in
| ] 1¢87, did rhe Wielsen Study take its samples from the same

10 119 starions?
11 & As what? The same as —-
72 0 Ths sams 119 stations that were chosen, were they
_ 13 the same startions in January that finished up in Hovember?
)
B 1.4 Py Tf -- the only changes would bs -- T don't know the
15 angwsar o your gu=zeition. My assumption would be yes, but a
16 caveat T wonld give is, the only way it would change is if
17 somehnw rhe 80,000 subscribers that was the criteria cut-off
18 saet by ilielsen -~ actuslly set by the, T think, ¥WPAA, who
19 commigsioned the study for Nielsen -- if that 80,000 sub
20 changed, then it's possible that ths universe of stations
21 chanag=d from tims ong to time two to time threes, but I don't
22 know,
23 T wouldn't think there would be substantial changss
24 || unless one station wasg increasing dramatically in its
i 25 carriage on cable systems, and that's possibls, but I'm not
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Okavy. In going through the Special ¥ielsen Study

the siw Settling Devotional Claimants' programs, I

couple of those ratings

acycles, skip a eyeia or two, and then show up again, or maybe

in =oms o

asas not at all. Can you explain why that would

Therse are a nunmber of resasons for that, probably,

butr to give you =-- T mesan, J can hypothesize why that might

ba, bun T

don't really know why that is. I mean, I can’'t

rell vou thae sxacrt rsason.

Onea raason is, there is a change in stations,

startions they are omn. Another reason 1is that -- and T

the

have

alluded to this in soms of the things T have written ~-- there

is pretty

good eavidence, as we have gone and looksd at

dimvies, that the rescall -~ diary data is recall data,

we've talksd about this before the Tribunal before.

the perso

imber ons, it's typlcally supposed to be done

and

whean

n dis viewing, or shortly thereafter. In actual

fact, mosit diary Keepers often write down what they watched

1if not at

weel

impaerfaer,

racallad,

{202)234-4433 Yashington, D.C. 20005 {202)232~-

the end of the svening, sometimes at the end of the

The neft eaffscht 48 +that ithe recall is often

and independent stations ave oftean not propsrly

And thers have bsen some studiss which show
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when you begin to meter, put meters in the household and
measure actual viswing, the viewing of independent statiouns

go=s up significantly.

4

b
-~

The net effect of wstersed data, or pezople meters as

theay ware callsd, was © reduce the ovearall rating for

o

network programs, and the resason for that is fhere is, in
facr, a lor wore viswing of independent stations going on
than diary data shows.

Mow, T'm not sure if that's the direction you're
moving with vour question.

9] Tn the transcript of your testimony last October,

L3

on nags 43, in speaking of the Special Nielsen Study vou
arate "Ti's looking at 119 of the largest stations that are
recarried on Form 3 systems, so it dis looking at better
programming and making a survey based on their programming in
ai= rating periods of the year™.
Ry fhat statemsnt, Aars you saving that somshow
CRIT's programs, or i©he programs of the Sertling Devotional
Claimants, ars bestiter than ours because they appear on larger
stAtionsg?
A o, T wasn't making a statement as to ths guality
of programming. What I was -- there is undeniably -- what I
was getting at there, T think -- and I haven't reread that
testimony -- but what I was gestting at is, these are ths

programs that ars more widely syndicated and distributed
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r narionaliy.

I think that ther= would tend to bs a correlation

!]
w3

3 berwean mational exposure and guality, but I've already said
a this morning that T think, Mr. Kennedy, in terms of my
5 awareness, yvou're doing some of the better programming being
& dona by local Christian stations in the country.

7 O Wow, Dr., Clark, on page 2 of your rebuttal
3 teatimoeny, in the first sentence of paragraph 2, you make a
G svatement "The Larson data on which CTC bases its claim, does
10 not provide any basis for the Tribunal to make a time-basad
11 few genararion award to the respective claimants”.
12 Nid you personally writa that stateamant?
T3 A o, T didn't write it, but T reviewed this entire
L]
t 14 document, and made significant changss in ift.
15 Q Can you explain whait you meant by that, that we do
16 not provide any basis?
17 A The Larson data cannot provide a basis because the
18 Tribunal has =said that tiwe-based fee generation is not the
19 only basis for making an award. Moreaover, 1t has been
20 zstablished through other testimony, that there are problenms
21 with the Larson data, that it's imperfect, at best, primarily
22 relared to its reporving of carriasge of signals as distant
23 signals,
o t2lling wme about the

I 24 0 Okav. Your Just gotn fthrough

Wielsen Study where tha diagries are kept, and you have

>
(W3]
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indicaresd that that, too, is probably an imperfect study.

A Yes.

9]

Further down din that same paragraph, you also
mantion that because of sowe "inaccuracies" in the Larson
data, rhe Tribunal could not raly on the data to make a time-
hagrd fas generation award.

Dn yon remember what those inaccuracies were?

Thay easentially related to the fact that it's very

;];J

=

difFficult, if not impossible, to establish with perfect
precision, if you will, the recarriage of distant signals.
In other words, look ait a given time segment in a given
markat whare you may have Leave It To Beaver being carried as
a distant gianal, being shown by a local station in a local
markarn, and baing shown by a cables network. It could all be
T.eave Tt To Baaver. The guestion becomes, what is distant
viewing and what isn't? And that kind of anomaly which, in a
nniversgss of television programming, is potentially, at tines
=sast, vary large, ig difficult for anyons To gst a handle
on .

Now, the day way coms when every single television
household in &Awmarica is metered, through one msans or
another. At that point, it will be possible to know--
Heaven help us in twerns of its intrusion into our liveg—--
but it will bes possible to know exactly what asveryone is
watcehing and —— T mean, I'm told, for example, there ars even

MEAL R. GROSS
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davicas thar can ganssa how many paap’

Tula

e are in front of the TV
sat —- but to gat back to rhe poinrt, the point T'wm waking is,
in acrual facr, the vuniverse of viewing at any given time,
the potential viewership in any given market, given over-the-
air, on cable, distant carriage and so feorth, it gets fairly

Q T guess T didn’'t mske myself clear on my question.

Yhen vou mentioned the inaccuracies that was brought out from

the last testimony, did you recall what those inaccuracies

-

iche

m

A That I menitionad?
0 o, Thae Settling Devotional Claimants say that
ther= Are inacouraciss. You mantion in your testimony, down

131

towards rhe middles of the page, "There were grave problems in

¥

the accuracias, and because o these insccuracies ths

3 113

Tribunal could not rely®™. Do you remember what the
inaccuraciss wera?
A Reyond Just what I've szaid to you, no -- that

n his ability to recapture this kind of

-

Larson is Timited
data and to sort it out, and that's sessentially what I'm
alluding wo thers.

0 So, arsa you saying that the stations -- that some
of the stations that Larson picked, were actually local

instead of dAistant?

"o,

g
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@] Just to ¢lear things up, that 1is basically what

A T don't know how to respond to what you are saying.
Repeat your guestion, now, that Larson is saying —-—

9] ¥hen whe Settling Devotional Claimants were cross-
examining Thomas Larson, they found some inaccuracies in his
~apart . ind h+ had listed some of those statrions -- White
Sulphur Springs, 1in particnlar, from WOAY -- as a distant
signal when, in actual fact, it was a local station.

And what T'wm s=aying is -- what I was wanting to

lead up To =-- do you know what type of systems those

inaccuracies were? Were they Form 3 systens? Form 27 Form

17
A iTo, T don'ft know that.
9] For t+he record, I will tell you that those were

Form 1 or Form 2 systems, ithey were not Form 3 systems.

MR. GOTTFRIED: I objsect to that. The record will
ahow that at least one of them is & Form 3 system, and that's
carriage of the Santa Ana system by the Camarillo Cable
System, but the vecord will speak for itself,.

CHATRWAN ARGETSTWGER: Are you withdrawing your
objection than?

MR. GOTTFRIED: Mo, I object for the rescord, but
the record will -- the record cannot be clarified in the way

that -- we would object to having the record clarified in the
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way thar Mr. RKennedy 1s suggsesting.
MR . ERHENURNY: T will show vyou that it does not

in=tTude any Form 3 systems, €rom +the report that T got

) -

floveamber the %9th, the FTBN system that is in refersnce to

(0}

-

e

n

b

. doss not show anvthing less than Form 3 systems.

Wow, if you are referring to something from the
August report, that might be true, but I'm talking about the
Tarest data that we have here.

CHATRMAWY ARGETSIHGER: Hr. Kennedy, are you
introducing some —-—

MR, FRRHUEDY: Well, T've alrsady -- CTC Rebuttal
Exhibir Mumber 10 is already part of my rebuttal testimony,
and it does nor include any —-—- on KTBN they do not includs
any averers other rhan Form 3, on thart parvicular stacion.

HR. GOTTFRTEN: That's my objaction, whether one of
The aracians 32 veporcsd as payvinag Form 3 rovaltiss is not a
Adisrant =ianal.

HR., ERMWITEDY: i1l we be getiting into this tomorrow
whnan vou gross-—awaminzs ma than?
MR, GOTTFRIED: Mr. Jacobs will teastify that it

L]

izna'r A Form 3 svsten.

MR, KRIIRDY: Okay. Well, T'11l get into that with

him later then. That's all right. I'1l1 ¢go on with Dr.

Clark's testimony, if T may.

BY MR, KEWHEDY:
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voin mantion

that the systems

represaent a =small fraction of

the
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rebuttal testimony,

carrying CTC's programs

total universe of gystems

which carriad devotional programs in 1987.

Do you know how many distant

Touch Ministry in 19877

A Ho.
0 Dn you know if it was large or swall?
A ¥Well, by comparison,

sysrems that carriad CTC.

0 How do vou know that?

A Well, I know that

systems carried In

it was certainly more than the

becausse 1t's

a nationally

syndicated program that 1s carried by some of the stations

which are typically carried as distant signals.

Q Thea

The Hielsen ROSP only shows it in six markets.

Y Well, it would dspend on

MPaa-Mielsen only shows it on three stations.

whether it wonuld generats distant carriage.

o  so,

is my question.

A The

in the universe,

universe woiulld be

T believe.

what stations it's on,

would that be large or small,

thatr, are recarrvinag the program,

the number

In the uvniverse that yvou're comparing CTC.

of cables systems

and I don't know exactly

what that 1is for In Touch Ministries, but T

would be that

my suspicion

it would be a significant number of systems,

based on its carriagse by major stations.

{202)234-4433
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0 No you have any idea how many distant subscribers
Tn Touch reaches?
A Mo, T don'rt.
0 How about any of the others? Oral Roberts?
Richard Roberits? 014 Time Gospsl Hour?
A Mo, Well, T mean, I've looked at those numbers

from the NMielsen Study, but short of having it in front of me

here —— T mean, T can't recall those for you.

10

T guess what I'm trying to get at is, we're trying
~— tha statemant wsass made sarlier, let's compars apples with
appies, and CTC shows that we reach about a half a million

distani subsaribers. And T was trying to figure out how many

Ca

igtant subscribers some of the Settling Devotional Claimants
reach, so we picked ~-~

A Well, it would be millions. I mean, it would be in
the millions.,

0 But we havs no proof of that.

A Well, the Wislsen Study details that. I mean, we
haven't entered that here, but it's certainly there.

Q Wow, on page 5 of your rebuttal testimony, in the

~h

center of the page, vou state "CTC has shown nothing about
rthe velative values of its programs compared to those of the
Settling Devotional Claimants”. Did wyou write that
statemant?

A Yas.
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Q and 1s that an overall general view of our case?

A Well, the issue of benefit or market value has been
established by the Tribunal on the basis of Nielsen ratings.
My commant there was not velated to the values of the programs
in terms of rsligilous programs, or even the production valus

=
H

of ithe programs,.

I was talking about the market wvalue of those
programs, ©tha market value that they are adding to the cable
systems and, in wmy Jjudgmeni, CTC has not been able to show
relarive market value in that area, but it's not a guality
judagmant on the programs, undarstand that. T mean, the
programs could bs fine programs, but you demonstrate value-—-
as the Tribunal has made it c¢lear, the ratings are the best
way to demonstrate wvalus.

9] In the pagt, you have been a critic of ratings.

A That's true, but what I'm saving here is that if
we're going to follow +the Tribunal's criteria, one has to--
ona has to follow the c¢riteria that's been set down here, and
based on tha critevia set by the Tribunal, the -- you know, a
program out there for an hour, on one station that has one
viewer at 3:00 a.m., doesn’'t have the same value as a progranm
rhat's on another station that has 80,000 viewers at 2:00
p.m. or 6:00 p.wm.

One has to look at the relative audiences that is

related ro that, or some evidence that people are viewing,

NEAL R. GROSS
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and this is =-- T haven't sef the criteria. 7 think that
there might bes a better way Tor the Tribunal to fix its fees,
but that's not the issue at question today.

That we are looking at today is, have you been able
.o show value ralative to all the other claimants, Devoitional
Claimants.

0 Hell, the answer +o that, 1f T may answer your
guaestion, is, ves, T think we have, but the Tribunal has also
stated that the Nielsen Study is a starting point.

Does it also state that it is the ending point?

A I can't speak for the Tribunal. All I can say is,

ths Wielsen is an imperfect measure. It's a very coarse net

4]

when 1t ne=ds to be a fine net for devotional programming,
but my suspicion ig, and I think my Jjudgment would be, that

=

if one were to project the MNielsen -- that the Nielsen is
projectabls, and with all its dinadequacies, it's the best
mRAsuTre we have.

0 Okay. May T remind you of Federal Register bH4-
18146, and on page 1 of our rebuttal -- I will read that for
vOou .

MR. GOTTFRIED: I'm geing to object. I mean, I've
given Mr. Kennedy a lot of leeway. WNone of this has anything
ro do with Dr., Clark's rebuttal testimony, and it's
inappropriate cross-—examination.

PR, KEMMEDY: I don't think it's inappropriate at
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a211. He's talking about the Hielsan Study. He's talking
about basing everything on the ¥ielsen, and the Tribunal has
made i+ clear that they don't base their decision strictly on
the Nielsen Study.

CHATRMAY ARGETSIMGER: Well, Mr. Kennedy, I think
whare the objection is coming from is you are getting a
lirtle bit into your rebuttal. BSo, if you can tailor it more
to crosg-—examining Dr. Clark on his testimony =--

MR. KENW®DY: All right.

RY MR, KENWHRDV:

0 The 700 Club in the S8Special WNielsen Study, was

carriaed by 21 distant stations. With the exception of your

own CRIT affiliata, KXTY, how many of those stations did not

s«nd CBI an invoice for air time charges?

A Did not send?
Q pid not send.
A T don't know.
Q Wera there any of them that carried that program

for free?
A Thars may have been, but T don't know.

Q How about PTL? Did any of the 13 stations carry it

A Again, T don't know. T mean, it would be unlikely,
Mr. Yannedy, that they would be carrying the program for

frea, bnit it dis possible, therafore, I couldn't rule it out.
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Shart of examining each station and going out and doing some
sort of historical digaging, I reslly couldn't answer that
gnaegtion.

0 On page 7, paragraph 2 of your rebuttal testimony,
vou gtatre "IF CPC's total fee generation is modified, as we
heliave is proper, o dadncet fees attributable to carriage of
WOLF by the Lakeland, Florida c¢able system, feeszs that cable
syatem was unwilling to pay" -~ ares you aware that that cable
sysitem paid fees for WCLF in 19877

A Yes, but my understanding was they agresed to do so
only if they were remitted by CTC.

Q That was a contract thst was provided for by Group
. Group W sold to Paragon, and there was no contract with
Paragon.

A Th-huh. So, the fees were not paid, and what was
the result of not paving those fees, may I ask?

0 Wothing, in 1987.

2 Uh-huh. But ultimately rasulted in the station

baing dropped, didn't it?

Q But it has nothing to do with 1987.
A Right.
0 You usad an analogy in vour testimony of WXXX and

KYYYy. Twit's pretend that CBW is a store, a department store.

You used the analogy also of a bouquet of flowersg. This is a

aoood time of vear to go shopping.
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So, here we have this nice daparitment store called
CRM, and p=ople go into CBYW and they see things, and they buy
rhings on occagion, however, business is not as good as it
naesds o be. So, CBM is going to put an ad in the paper, and
it says "After Thanksgiving Sale, 50 percent off of
sverything”, and suddenly mors people seem to be aware of
CR¥W. So, there it is.
HMow, T want to ask you a guestion. Does CBN have a
nromotions department?
A Oh, definitely.
Q As the Fformer head of the CBN Marketing Department,

was it important to vou to promote vour product?

A Definitely., Certainly.

Q Vhy?

A To inarease audience.

g’ What else?

A Well, that's the primary reason, to increass

audience. A promotion that's designed to increase audience
and deo=sn'ft increase aundience is not a good promotion, but--
so, T think that would be the primary reason.

Q If there were no promotion spoits for any of CBN's
programming, what would the likely outcome be?

A T twhink that promotion spots help to incrzase

andience. That 1s not to say you wouldn't have any audience

without promotion, buf certainly promotion c¢an help to

NEAL R. GROSS
1323 Rhod=s Island aAvenus, H.W.

{(202)234-4433 Washington, D.C. 20005 (202)232-6600




ey

a8

]

10

11

1.2

13

14

15

22

23

24

25

288
increase the audisnce.

0 Nr. Clark, on page 12 of vour rebuttal testimony,
you usa a nmythical station WXXX to illustrate that CTC does
not =snffer harm from our inability to do promotion of our
product through direct mailing, yvet vou have Jjust indicated
that without promotion CBH's product could have possibly been

harmed.

3 I was alluding o on-air promotion. We don't do
promotion through the mail. Bevond people who call us and
want Lo be pari of onr -- regquest to get our mailings, we do

not, as a winistry, promote the ministry programs Jjust in
ganaral mailings.

Q As a witness for all fthe Settling Devotional
Claimants, doss that hold true for them all?

A T don'i know. I am not aware of anvone who does
what T might ¢all gemnevral wailings, T think I indicated that
sarlier, but it is entirely possible you do, and it would be
a good promotional strategy.

T think the best promotional stratsgy for TV has
generally been proven to bhe on-air promotion. That's the
sinagle best one, but cartainly mail could be a useful
strateay as well. We just don't ~— we can't afford to do it.

0 You also mentioned that if we had required a
license or agreement, we would then know who was carrying our

proarams. What are we to do with those stations and cable

WEAL R. GROSS
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1 systems that arse filling their program lineup with CTC's
2 programmings or CBM's proaram, that don’'t bother to inguire
3 if they have permission?

4 A 211, 9n our rase, we rigorously try to determine
5 who thosse were, and certain stations, like low-power
& stations, are not given perwission to pick up our programming
7 unless we reach some sort of a barter agreement with them.

3 So, our npolicy has been to consistently try and
9 discovar if this is happening, but if vou are asking my
10 opinion, Wr. Kepnedy, what I would say is that you should
11 simply have an understanding in the industry that these

12 people need to write yvou a letter notifyving you of their

13 carriaga, and let that be widely known so that yvou have some
14 wiritten asvidence to anbstantiate the fact that they're
15 carryinag vou. T think that's in your best interest as your
16 nagtwork sxpands.

17 '®) Okay. Let's return to the subject of the MPAA-~
18 Wielsen Study. Since vou are the survey expert, maybe you
1.9 can enlighten us, I was puzzlad by the six-cycle rating
20 period. For ewxample, 01ld Time Gospel Hour .shows up eight
21 different times in February, Way, July and Novembsr, but we
22 have no idea what happened to it in January or October.

23 A The explanairion for that is probably this. Thes so-

&)
gt

called small boocks are only the top markets, and it's

K&
16)]

possibie, though unlikely, that for some reason it didn't
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show vp 1in those smaller books. I don‘t know. I can't
=2xplain that. T nsed to do a little more digging.

Q You mentioned October, the last time you were here,
that in 1987 the PTI. was "steadily being dropped” while vou
ware thevea. Noes the Special Nielsen Survey seem to concur
with your siatement since PTL doesn't show up in 92.3 percent

.

of the six cycles?

A Yes, it would seem to concur with that. I might
say that when T was involved with PTL -- as vou know, as I've
fealtifisd, T waszs a fFaderal bankrupitcy trustee -—- T was not

invelved ag T was in CBW, in the syndication of the program.

And PTL was 1in a process of decreasing stations,
but during the period T was there, fewer than ten stations
ware actually dropps=d, and that would be MNovember of '87, the
seven months I was there, 1into '88, and they were for the
most parit, with the exception of -- well, even that was -- T
was going tTo say a Los Angeles station -- they were small
stations. They wera not major stations.

I think that the fall-off of the syndication of PTL
Teiwork o stations, mosit of ithat oceurred shortly after it
went into bhankruprcoy, under Reverend Falwell.

e} Twaive of the 21 stations that carried the 700 Club

all sir cycles. Regarding the remaining nine stations, some

did noit appear in the Wielsen Study after July, some don't
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show up in the Wielsen report on devotional programs, but
thay do show up quite frequently in the Settling Devotional
Claimants' raebuttal Exhibit R-5, For example, WWOR and UWYTV
from Ohio, are two of the several stations that follow this
scenario.
No you kpow 1f WWOR. or ¥WUYTV was dropped from—--

droppad the 700 Club?

A WWOR did drop the 700 Club when they changed
ownarsghip and droppsad all devotional programming.

9] And when did that happen?

A T'm not sure of the exact month, but it was in '87,
T beliave. Tr. may have bsen in '86, but I think it was in
87, There was a change of ownsrship and they moved to New
Jersay and whatnot and, as a policy, dropped devotional

programming, The other station in Indiana, was it?

0 That's UYTV, Youngstown, Ohio.
) T don't know the story on that station.
Q You and several others, including the Tribunal,

have been critical of the MPAA-Nielsen Study in the past.
What are your thoughts on the Tribunal's statement that says
-— T'm quoting from 54 FR 18154 ~-- "the basic criticism
advanced by caritics of the HWielgen Study is that for small
claimants it can be capricious®?

A T gquess T would allude to a comment I made sarlier

which is, it is a net, but it could be a finer net. The
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1 problem with any research like this 1is, to increase the

il 2 accuracy and the reliability involves such horrendous costs
3 that there is a trade-off between the actual cost and the
4 Aability to increase precision for small stations, versus the
5 actual cost of doing the study.

& 9] So, what dis a small station supposasd to do,

~3

withont?

8 A Well, T think that vou have to establish, through

S f=a genseration, through ratings, and any other way you can,

| 10 that vou'ra beaing -- number one, vou're being recarvried;
|

! 11 number fwo, that vou represent a portion of the devotional

12 ciaimanits, and T think in that sense, you're proceeding along

13 rthat line buft, basically, I think that the more widespread

®

14 your programming can become, the wmore it can be recarried,

15 the better off you will be long-term.

16 Q And in order to do that, basically, what you are
17 saying 1is 1s what vyou said, that 80 percent of vour
18 programming is paid, vyvou have to pay £for it to bs on

19 different stations. So, would we then, in turn, have to pay

20 larger stations that ars involved in the MPAA-Wielsen, before

21 we could become a part of it? Is that correct?

22 A The sftations that Aare mostly recarrised, as you

23 know, ars commarcial shations. Most of those stations would

24 raguirs for their time, some source of revenue. As you know,
ii] 25 rthey traditionally devive revenue by sgelling spot
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advertising, and I guess other than either paying them for

p>od

the time, the only other option would be, to you or any other
davotional claimant, would be to open up spot holes within
the program for spot commercials.

Nors the 700 Club do that?

he}

A o, we don't. And for ithe most part, with few

ceptions, wost devotional claimants choose not to do that,

0]
]
P

tha reason being, thers ig a feeling -- and I think soundly
based -- that whosver advertises on the program is going to
have some «comments on the content, and most devotional
programs, as you well know, are of the kind where the content
is sacrosanct, literally, that there is a fTeseling that what
goes on thevre is inspired by the Lord and based on the word
of God. And, therefore, to insert into that kind of a format
commercial activity, would not be appropriate.

Though in the past, Jjust as a test, we have tested

that possibilifty =-- not over-the-air but with an audience
and, strangaly enough, itha rasponse to the commercials was
quite positive. Hevartheless, we do not do that, would not
do that, and -- there are some programs, though, maybe of a

strictly musical nature, that might conceivably work in a
commarcial fFformat, that might be one possibility, or even a
children's program conceilvably, a devotional c¢hildren's
program, could ba sponsorad.

Mow, when vou say do we do that, T'm thinking one
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axception is Super Rook, Flying House and Another Life. They
wers commercial programs. They wers sponsoraed commercially,
and are sponsored commercially, but not the 700 Club.

0 T have one last guestion. Regarding licensing
agreement of programs, if WCLF-TV contacted CBH and said "Pat
Robertson, we like vour program so much we want to put it on-
the-air for free", what would CBHN then do?

B Ta'd probably write you a letter saving what are
vour plans? What time will yvou carry it? What time will you
air 1t? And wa'd be delighted ho grant you that privilege.

Q Okay. So, a licensing agreement does not

necessarily involve monay, is that corrsct?

1131

-

A That's right. Tt is permission, essentially,

Fhait's crittical, or pnohification,

MR, KEVUMEDY: You have clarified some qguestions for
me., That's all the gquesitions T have. Thank you.

CHATRMAI ARGETSIWNGER: Thank you, Dr. Clark, for
rhat very wmidea-ranging testimony. Do you have any redirect?

MR, GOTTFRTED: HWo redirect.

CHATRHMAN ARGRTSTNGER: Thank you.

{tThereupon, the witnass was excused.)

MR . GOTTFRTED: W2 call as our next witness
Chirisrina Foldsninan=r .,

CHATPHAIT ARGRTSTIIGER - Telaome ro whe Tribpaal, Hs.

P ]

Hoideanaier.,
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CHRTSTINA MOLDENHAUER

was called as a witnaess and, having first been duly sworn,

was axAamined and testified as follows:

nice rad,

0

0

Q

A

MR. GOTTFRTED: Ms. Moldenhauer is our Harshs

Thakt won't mean anything, but --

CHATIRMAIT ARGETSTHGER: Well, we certainly liks the

bright apparal ithat WMs. Kessler normally favors.
DIRECT EXAMINATION

BY MR. GOTTFRIED:

Can you state your name Tor the rscord, please.

Chriarina Moldenhauer.

And what is your occupation?

T'm a legal agsigtant at Fisher, Wavland, Cooper

and Twader.

0

T think what vou'vre here to testify to, Ms.

Moldanhauer, 1is the praparation of what has been marked as

Frhibits

0

A

0

A, 7, 2 and 9, is that corrvact?

Right.

And yon did rthose axhibits at my instruction?

Yas, I did.

Why don't we start with Bxhibit Number 5. Rather

than go through chronologically on how this was done, let's

dn  the

coltumns.,

we'll start on Exhibit 5 and we'll go down the
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The firar column on that Exhibit R-5 is a list of
srarions and their locaitions,

CHATRMAN ARGETSTUGER: Mr. Gottfried, are you going
o offer the wiitness for voir dira?

MR. GOTTFRIED: Oh, I'm sorry. Yes, T will.

CHATRMAW ARGETSIMNGER: HMr. Kennedy?

VOTIR DIRE

Q How long have vou bsen a legal assistant?

N Sizx months -- five months.

Q Have vou workad for any other law firms?

A Yezs, T have.

0 What wars rhey?

A T worksd for iwo atiorneys in Fairfax, Jean Lynch

and Sharon Philapor (phonaetic).

0 And what are the duties of a lagsal assistant?
A Oh, God, everything. I couldn't begin to tell you

avarything thet T do. YWhen an saittorney neseds something done
~— for example, r#ssarch in this case -- you do that. We do

things ai Ffhe FCC, and we get licenses.

0 Ara you studyving law vourself?
A T plan to.
Q Hava you put togeiher the sxhibits or testified for

any other praviocus CRT proceadings?

A Mo, T have noi,
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0 Nid you writse vour testimony vourself?

3 o, T didn't.

O Who wrote that for you?

A Mr, Gottfrisd -- but I did review it. He wrote it
on the basgis of everything that I did.

0 Ara you pergsonally responsible for the preparation
of rebuttal FExhibhits R-5 through R-9?

A Yems, T aAam,

0 And were thosa done also under the diraction of Mr.

Goatrtfried?

a Yas, they were.

0 Did he review those?

A Yes.

0 Hrag your Jaw Firm usad Cables Data Corporation 1in

A I don't know. I'wm not sure.
Q Have vyou prepared exhibits or data information

raports, using ithe Larson data information?

by Other than this ona?

e

Obher than thar one,

Ho.

>

MR. KRMWEDY: That's a1l the volir dire guestions T
have.
CHATIRMAN ARGETSINGER: Mr. Gottfriesd?

MR. GOTTFRIED: I would offer Ms. Moldenhauer as a

NEAL R. GROSS
1323 Rhode TIsland Avenus, N.UW.

(202)234-4433 Washington, D.C. 20005 {202)232-6600




1 witness on the erhibits profferad,.

REDIRECT EXAMIMATION (Rasumed)

!l
£J

3 BY WMR. GOTTFRTED:
a 0 Tha §firsit colomn, the Stations and the Locations,
5 where did that information come from?
& A We askad PTL, CBW and 014 Timers, to give us a list
7 of the stations that their programs were aired on.
8 Q And this is a combined 1lisi?
9 A Yeas,
10 0 T think vou were here for Dr. Clark’'s testimony
11 this morning. There was a question about, for example, WWOR
12 being Tisted in '87-2,
_ 13 A Riaght.
,;l 14 0 Why is that in there?
15 A Ve askad trhem 1T they were on at all during that
16 Fime, Lo agive us that starion, And T guess at sometime
17 during that part, they wers on.
18 Q And is it your understanding -- and I think this
] will come out in cross -- that a cable svstem is reguired to
20 pay for any signal it carries distant at anyitime during that
2 perind?
22 A Righit .
23 0 So, this wonld have the stations on which any
24 program of those thres producers appears?

l i 25 A Righil.
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Q But it doesn't include Oral Roberts or Stanley?
A Right.
0 That's Tn Touch. The next column is the Program

Hours Per Wesk on «ach of those stations. Yhere does that
come from?

A That cams slso from PTL, CRHY and 014 Timers, and
thevy sent me a Tlist that said, for example, a show was on

3:30 +o 9:30, Wonday through Friday, and then T figured out

thair was five honrs par waek,

0 and this is an addition of all three programs?
A Right.
0O And a1l of their programs, Super Book and programs

1ike that aglso?

p g

Right, averything,.
9] and that's the second column, and then there's a
similar column on 'R7-2, is rhai vight?

Riaght.

X s

MR, XKRENWEDY: Excuse me, could I ask a
clarification. nid you say that the program hours per week
inalndes programming other rthan CBW, PTL and 0l1d Time Gospel
Hour?

MR, GOTTFRTRED: Mo, no. 211 their programs, such
as Super Book and -~ no, no other -- well, why don't vou
answar that.

THE WITNESS: Right. They sent me -- and I don't
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know the namas of the individual programs, all of them, but
thay seni wme a ligt with all the stations and the programs,
and then it would say, 1ike T =said, 8:30 to 9:30, W™onday
fhronah Friday, or ons hour a week, or ~—

MR . EKRUNEDNY: But this list of proavam hours psev
wask indicates on your axhibit, CBUW, PTL and 01ld Tima Gospel
Hour,

THE WTTNESS: Right.

MR, FRWEBHNEDY: This doeg mnot dinclude any other
programs, is that corract?

THE WITURESS: Right.

MR. GOTTFRIED: Tt includes programs produced by
CBIM, such as Super Book, but it deoesn't include Oral Roberts.

THE WITN®RSS: Right. I'm getting confusad. TIsn’'t
Supar Rook parit of ~-

MR, GOTTFRTED: CBW producas programs othar ihan
tha 700 Cilub. T nroducas Super Book --

THR VUTTNUESS: Fverything of CBW, PTL --

A
3

MR. KRINEDY: Oh, T see. Oh, CBW-produced -- okay.
THE WITHESS: All of their progranms.
RY WR. GOTTFRTED:

0 Vow, iha naxt acoliumn, Overall Station Hours Per

™

Wesk, where did that information -- I notice a lot of them

are listed as 168 hours. What is the significance of 168

hours?
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1 A Thait means 24 hours a day, seven days a week, and
a 2 that eguals 168.
3 0 Why is that number given?
4 A Becanse we bassad it on per week station hours—-
5 how many hours per wesek a program was on.
& 0 And the irheory was that this could only favor CTC,
7 tan't rthat right?
3 A Oh, right. A bundred and =sixty-sight is the most
9 conservative faor us, for our Tigures.
10 0 So, if i turnsg ouft that, for example -- well,
11 Teht's Took here, Ve didn't check whether KAAL in Austin,
12 HMinnesota was actually on 168 hours, is that right? Did you
_ 13 chack o gfee whether it was on 24 hours a day, seven days a
]
S 14 weak?
15 A Weo.
16 ) Rut assuming i+ was on, say, only 130 hours, then
17 fthe nexi number wonld be greater than 3 percent, is that
1R righn?
19 A Right.
20 Q And then ithe station fses generated would be
21 highar?
22 A Right.
23 0 ind our +=x generaited would be higher?
24 A HWo, the station —--—

@ 25

|
|
|
' NEAL R. GROSS

0

Oh, the starion fees agenerated would be the same.
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Q So,

=sirimatre, is

= Yes
0 Tow
A

9] For

hours. Wheres

302

fees wonld stay the same, but the next one would

whan you say this was the most conservative
Fhat what von're referring to?

, soma of them aren't 168 hours,

Right.

axample, MWitchell, South nNakota, KVLT, 129.5

did that come from?

A T used a book rcalled the Religious Broadceasting

Niregctory, and within that they list sevaral stations, and it

sayas how wany honrs a wesk they are actually on—-the-air.

There were eight stations, I believe, from theilr exhibit,

that T actual

hours a weaek

ware the ones

1y called the stations and asked them how wmany
they were on. That's in FExhibit R~6. Those

T callaed o make surea.

0 Those wara the aighr stations that CTC had listed
A Right.

0 —-— on ifs exhibin?

A Right.

Q Was it eight?

A fio.

Q Toe=1ve?

A Right.

(202)234-4433
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Q and yvou callsd each of those and asked them how
many hours A week?

A Right.

0 And you used that for CTC's exhibit as well as for
this «xhibit?

A Right,

Q HTow, the nexi column =says Percent Programs, and
that's Jjust the First two numbersg, one divided by the other,

is thaib right?

A And youn did that, nr the computer did?
A The conputar did it.
0 And fhen fhe nerit colowmn, Station Feas Generated,

whers dors that come From?
A That's Ffrom a Tarson report. We asked them to do

the gams thing for theses stations as they had done previously

Q And Hr., Cassler's question T think vou were here

for —— rhig is tokal fees gensrated?

A Richt.

0 And you used the same nunbar when yvou did CTC's?

A Riaght.

Q And then the lTasit column, the Feas Generated,

that'g —--

T comes from the percentage maltipliad by ihe

e

starion fees generaned.
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axhibit, were what?

A For the first part of the yvear,

rthe second half is §765,604.87.

0 Do you know what the total of
A Yoiur have it somewhers.

0 Ta thai on pags 2 of yonr tast
A T balisve sn. Right. On page
O Mow, torning to Exhibit Wumbe

this exhibit also?

and the Totals, to turn to the last page of that

$8707,762.24, and

the fee is?

imony?

2, §1,473,366.90.

r 6, did you prepare

A Yes, T did.

0 And this =-—- again, the first column -- well,
rastly, dir's the First two columns, there's a repetition
thers,

2t Right.

0 There did those stations come from?

A That game from CTC's exhibit -~ and I'm not sure of

fhe number —— Rxhibit Mumber (.

0 From their direct cases?

A From rhe diract case.

Q And you didn't change that list at all, did you?

2 Mo, T didn't.

0 How, the next column, CTC Program Hours Per Week?

2 T usad ®xhibit 12. T used their Exhibit 12, also

That shows you

NEAL R. GROSS
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can't s=2 it —-— but they do the same thing. For example, oneg
was on Saturday, 10:080 to 10:308. That's .5 hour,

Q and on your Rxhibir 7, vrebuttal Exhibit Wuwber R-7,

-

PP

Sattling Devotional Claimants, does thai show —-

A Right.. That shows bhow I got the totals. I used
rhair wwhibit and added ithem all up.

Q and they didn't have such a total on their exhibit,

roral hours?

A Right..
0 S0, we generatad this, and that was sssentially to

check to mwakes sure that the percentage was accurate, of total

programs’?

A Right .

0 The next columwn, Overall Station Hours Per Week,
whe=ra did that information coms fTrom? We're back now on
Fxxhibit Mumber R-6.

A That came frowm rthe =stations. These were the ones
where T called every station, Jjust to make sure that we had
the righit number,

0 And the next column then, is the percent of CTC's

program on =ach of thosae?

A Rioht.

0 And that's just column ithree divided by column two?

A Right, tha program hours per week and the station
hours.

N®AL R. GROSS
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1 G And is that the same as what thay had come up with?
2 A Mo, some of the numbers wevre differsent, and T think
3 that's becauss --

4 0 W11, for example, the first one, KFCB. They said
5 it was b percent of the waeek, and we got it as 4 percent.
’ 6 A Right.
’ 7 0 You don't know why that was diffevent?
|
l R A T could take a guess that the shation hours weren't
l g riahf, the wmecskly, but T don't know,.
|
} 10 0 Based on the information f£rom Mr. XYennedy's own
11 case as weall as the information from the stations, vou
12 beliave the 4 percent to be accurate?
13 A Right, becanuse those were the pumbars from the
Q] 14 starions rthemsalves,

15 0 The next column, Station Fees Generared, where did
16 that come from?
17 A That came from the Tarson report also.

0 The TLarson report that you had used to prepare --—
20 5.
21 0 So, insofar as new information had been added
22 herwsan the Time rhar the original CTC study had been done
23 and the numbers wa got, CTC was given c¢redit for those
24 incraases, is that vight?

i| 25 A Corract.

MNEATL, R. GROSS
1323 Rhode Istland aAvenue, N.W.

|
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0 and than the Tast column is Fees Generated, and how
is that agensraied?
A That.'s fnking the prraoentags of the CTC prograns

into rtheir overall station fees generated.

0 And +he itotal at the boittom of that colvmn?
A Is 813,073.55,
0 Mow, T believe you calculated what percentage that

£13,073.55 was of the total

ageneratad by both the Settling

Parties and OTC, ia that correct?

A Right, and that's .88 percent.

o] That's 0,88 perceni?

A Right.

0 And then —-- T guess we've gone over this several
fimes. T tnld vou there was something different or peculiar

aboulr the Takeland carviages

VOLEF, is that right?

A That's right.
0 So, vou Jjust di

, obuir we didn't discuss -- of

.d a different mechanical

caleularvions, taking that Ffigure out?

A Riahi.
Mimber R-8 becauss T think we
The Feas Ganerated
and that comes from Tarson?

Right.

x

0 Tek's just go through what

& on rebuittal Exhibit
can ~-~ may have to clarify.

by WCLF in line 1 are §33,483,

N®AT, R. GROSS
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0 xznd +hen the second line says Fees Generated by
T.\akeland carriagas of CLF, and that's £31,191, and that also
comag Trom Larsan, is thatrt right?
A Vs,
0 So, if you taAke it out, you're left with the number

on line 3, §2,292, is that right?

A Right.
0 And rthan the neaxt 1ine mwmnltipliss that by 25
paraceni, and than if wa go back to EBxhibit R-6, ws ses 25

pere=nt of ha Fima was CT's programs?

Right.

b

0 So, if ws wantad to do a fee generation without

—

Twakaland, it would he §573 instead of $8,370,75, looking back

on —-
A Riahit.
Q The last ceolumn on R-6 shows CLF as $8,370.75°7
2 Right, and the $573 would replace that number.
0 And how does ihat affect the total, the $13,073.55
total?
A Tt reduces it to £5,.275.80.
COMMTSSTOMRR AGURRO: $5,0007
THRE WTTHESS: Right. &5,275.80.
RY MR, GOTTFRTED:
0 And that's line 6, on R-8.

MR. KERMNENY: Excuse me -— how did vou achieve that

NEATL, R. GROSS
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number? That'‘s $8.000 —-- von 4id what now?

HMR. GOTTFRIED: Do you wani to explain it again?

TER WTTIRSS: This is the one I had a hard time
with ., This g ihs one= that Mr, Gortfried helped we with a
Tar.,

Ye inok ~—— numbsar one is the total fees gensarated
hy ¥WCLF, and ithat cams from Larson,

MR, WEMIEDY: Yes, T ondersitand everything all the
way down to the §13,073, item 5.

THE WTTHRSS: Okay. That came from the total from
my Fxhibii R-6. That was one T calculated. T did roughly
the sama sxhibit that you had done 1in the direct case, and
that was the nuvumber that I had gottan.

MR, EKBNNEDY: And the 855,275, whera does than come

Y

From?

MR, GOTTFRTIRD: Thait’s Tha new ftotal
wibhhour —-—

THR WITIIESS: Oh, right, that's when vou use —-- T'm
sorry. Back to R-6. When you have -- on WCLF, where the CTC
fers genavated wera 38,370, it now becomes 5573, item 4 on R-
£, and yvonr new total 1s $5,275.80.

RY HR. GOTTFRTED:

0 What yon'rs rrying to do is show what the fees
montd have hezean, fotral fess ogeneransd withowutr counting

Twakeland carriags of WCLF, is that right?

MEAL R. GROSS
1323 Rhode Tsland Avenuve, N.W.

{(202)7234-4437 Yashingron, D.C. 20005 {202)232-6600




13

14

15

16

17

18

That's riaght.

b

0 You count carriage of WCLF by systems other than
L.akeland.

A Right, and you get $13,073 --

O Mo, for systems —-—

COMMTSSTONER AGUERO: From $8,370.75 yvou drop to

S§HT37?

THR WITNESS: Right.

COMMTSSTONER AGUERO: How do you do that?

THE WTTMRSS: Recause right here you'll ses —--—

MR, GOPTTFRTED: 1o, R-R8.

THE WITHRESS: Oh, I was thinking about R-6. The 25
parcant -- CLF =-- 25 percant of all of WCLF is CTC --

COMMISSTIONER AGUERO: What exhibit is that?
THE WITHESS: I'm sorry —- R-6.

CHATRMAI ARGRTSTHNGER: All right. In R-6 you have

THRE YWITHESS: WCIL.F —-

COMMTSSTONER AGURRO: WCLF Lakeland, ves, for
$8,370.75.

THR WITHRSS: Riaght, but if you go two columns
over, vou'll see that CTC programs wmade up 25 percent. How,
if you go o RFxhibit R-8, you'll =sses that in number 4, if vou
use the 25% nercent and you mwulftiply it by $§2,292, which is
subtracting numbears one and two, yvou'll get $573.

NEAL R. GROSS
1323 Rhode Island Avenue, N.¥W.
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MR, GOTTFRTED: Of the £33,000 generated by CLF,
roughly 833, %31 were by carriage in Lakeland. Almost all of
it was by carriage by the Lakeland systen. So, it reduces
the 98,000 number drastically. Tt Jooks like it goes down
more than you wonld expecht because most of the carriasge was
by that one system,

T think there are sxhibits in our direct case that
show that. Tt's roughly 90 percent of the carriage of the
CTC-owned station, WCLF, was by the Lakeland systemn.

THE WITHNRSS: What T probably should have done is,
done another one Just 1like Exhibit R-6. ¥We're trying to show
it with Lakaland and without Lakeland.

BY MR. GOTTFRIED:

Q And the two numbers that yvou get, again, are -- and

then did vou rwrdo a total, a percentage of CTC over the whole

nnivarse?

A Right, and then --

0 and what did that come to with Lakeland out?

A Withont Tiakeland, it became 0.36 percent.

Q and with Laksland?

A 0.88 percent.

0 Wow, Exhibit Mumber 9, that completed your study of

the relarive value, didn't 1it?
A That's right.
Q Or the relative fee generation?
NEAL R. GROSS
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A Right. We asked Tarson to send us a list of 3.75
royaliities, and T Jjust -- T picked £ive stations, and they
happened to be the five largest in our report, and that's
whersa that came from.

Q Tha first column there that lists the stations, you
selected thoxe?

A From my —-— the first sxhibit, R-5, T just chose the
oneg that had generated the most feeas.

Q and you asked Larson to give you what?

A A Tist of +the 3.75 rovalties, as they had done
sAarTinr wiith the total fees,

0 And that would be column 47

A Righh. And then T did the sams thing as T did ia
the othsr ones, the program hours per week and the station

hours per waek.

Q and all of these came to 1687

A That's right.

Q You used ihe 1687

A Right.

0 You don't know whether some of these stations might

have had fewer hours on?

A T'm 99 percent sure +thatt they were all 24 hour
stations,

Q That's bacauses they are Jarge stations?

A Riaght,

NEAL R. GROSS
1323 Rhode Island Avenue, N.W.
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0 and tha numbers that vou would achieve using this
tima-bassd 3.75 royalties generated werse what?
2 Oh, for the first part, it's 8£146,369.45, and for
the second part it is $173,939.16.
Q and vou sav you reviewad rebuttal BExhibilt Number R-
4, R=-5, R~6, R-7, R-8 and R-9, 5 through 9 you prepared and 4

you raviewed?

A That's right.

0 And do these exhibibs accurately state your
testimony to this Tribunal?

A Yes, they do.

0 And the Jlast page of B®Bxhibit 4, is that your

signature on that declaration?

MR. GOTTFRIED: T would wmove that these exhibits be
entered in evidence.
CHATRMAM ARGETSTNGER: Without objection --MR.
FENPTEDY : T have no abjection.
(Yheranpon, the Seattling
Devotional Claimants' Exhibits
wars received in evidence)
MR. GOTTFRIED: I have nothing further.
MR. KEMNNEDY: My c¢ross-examination of Us.
Moldenhanar will be quite lengthy. So, do you think we need

rto take a break now and come back and start fresh, or should

NEAL R. GROSS
1323 Rhode Tsland Avenue, N.W.
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we comtinug?

CHATRMAY ARGETSTIHGER: Yhen you say guite lengthy,
do youn mean mora than 45 minutes?

MR, KEMNWEDY: Yes.

CHAIRMAN ARGETSINGER: If we gave you a break right
now, wonid you be ready to proceed with the crpss?

MR. KENNEDY: T'm ready to procesd with cross right
now, it's Jjust going to be lengthy, sand T didn’'t know if vou
wantad rto break for lunch now and come back after lunch --

CHATRMAN ARGETSINGER: We're going to take a five-
minute break.

{tthereupon, a short recess was taken.)

CHATRMAN ARGETSTHGER: Hr. Kennedy?

CROSS-FEXAMINATION

RY HR. RKREHNEDY:

O Ms. Moldenhauer, T've read and exawined your
testimony and the accompanying exhibits. When did vou begin
gaithering this information to prepare these axhibits?

A Probably three weeks before they were due, and I
don't remember the dus date, butt T had about two or three
wasks,

0 You mantion at the bottom of the first page of your
testimony, that the information about the number of program
hours par waesk for CRN, PTL and 0ld Time Gospel Hour, you
obtained from a "resgpongible" person with each of <these

NEAL R. GROSS

1323 Rhode Island Avenuse, W.V.
(202)Y234-4433 Washington, D.C. 20005 {(202)232-6600
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claimants.

A

0

o

10

A

Do vou know who those responsible people were?
o, T don't.
Yon don't know what position they held?
Ve, T don't.
How do vou know they were responsible?

T don't know. T would just assume that they would

find someon= who knew tThe answers to that, to send wme the

informatio
iike a pro
0
schedulea,
A
0

peapls to

don't know
Q
A
o)
kinds of 4
A
0
1, 2 or 37
A

0

(202)234-4

n. T mean, i was A printed out sheet that looked
aramming type sheet,

Okavy. And, so, basically you got a program
ig thar whatt you wean?

Right.

Okavy. And what idinformation d4did vou ask thesse
giva vou when yon called?

T didn't make the actwal ¢all to do that, so I
what the actual words —-

Did somsone in your office make that call?

Your Rebuttal Exhibit R-5 does not include what
igtant systems were used. Can vou tell me?
Mo, T can’t., T don't know.

You Son'r know if it was Form 3 systems only? Form

T'm sorry, T don't know that.
Okay. At the top part of page 2 of your testimony,
MNEAL R. GROSS

1323 Rhode Island Avenue, N.W.
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you say that "In a few csses where we had no information
sbout a station’s program weak, we made the assumption that
these statrions oparated 188 hours per week". Who is "we"?

F Mr. Gottfrisd and mysealf,

Q Okay. Did you also make that same assumption when
preparing EBxhibit 6, which lists the statiogs carrying CTC
programming?

) T'm morry, T nesed to look at Exhibit &, Mo, for

thaese T ¢called the stations.

9] You actually called?
A Right, for those.
9] Okay. You say in some casas you called the station

directly., What did wou ask them?

A How many hours a wask they were on-tha-air?

Q Any other guestions other than that?

A Ho.

0 Did vou ask 1if any other stations in gquestion

signed off early during the week, for maintenance of

eguipment?

A o, but the ones -- for example, in Exhibit 6,
WHFT, which is 184 hours =-- they did sign off Sunday morning
for a few hours, So, in that case, theay sgpecifically said

that, butt T didn't ask for maintenancs.

0 Okay. Let's talk about Exhibit R-5. From 1987-1

-

te 1887-2, T notice there were occasional gaps where

NEAT, R. GROSS
1323 Rhode Tsland Avenue, W.W.
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1 information micht show up on one side but not on the other.
il 2 Can you explain this?
3 A Thai means that they weren'ft on-the~air during that

4 periad.
5 0 Okay. So, KDHL of St. Louis, for example, which

& aired 10 hours a week in 1987-1 and disappeared in 1987-2,

NEAL R. GROSS
1323 Rhode Island Avenue, N.W.

{202)234-4433 Washington, D.C. 20005 (202)232~-6600

7 they dropped off in houra of programming?
] E: WMot KNWT.,, butr KDLT right above 1it?
9 ] iIn == mayhe you're right -- yss, KDIT, 10 hours.
10 A Right. Tt was never was on-the—-aiv duvring the
11 smeond part of fthe year,
12 Q Do you know what happened to it?
o 13 A Mo, T don't,
QJ 14 Q You don't know if it dropped the stations or --
15 A T don't know.
16 0 Okay. T also notice that KFCB, Concord,
17 California, was on the list, and it shows they aired eight
18 hours of Setfling Devotional Claimant programming per week.
19 A That's right.
20 0 Do you know if ihat dncluded »all three of those
27 programs —— CRBII, PTI, and 014 Tiwme Gospel Hour?
20 A Yaes, the total of sight is all three.
23 Q Okay. The reason I'm asking, in most cases where T
24 rasasarched and ftried to discover who the program was that was
; iiﬂ 25 on that station, but for that particular station I could not
|
i
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find any evidence of any of those programs being on-the-air.

A 7 had that in the programming reports. I don't
know off-hand which ones they wervre,

0 Buii it's in the program achedule?

2 Right.

Q Okay. TIFf wou would ¥flip over a couple of pages to
WGTR in Detroit, in 1987-1 vou show them airing 24 hours a
waek.

2 Right.

Q My research books show all three claimants on this
station. Can you tell me what happened in 1987-27

A T don't know what happenad during that period. All
T k¥now is that -- no, T don't know.

0 Okay. Thera's a lot of gaps in here. Tt's kind of

add

that a statrion that had as many as 24 hours of

programming per waek would suddenly drop, that's why T'm

asking these guestions.

-

A You know what -- T'm sorry ~-- I need to change

sowmething. Those were stations were there were no fees

generated. That's what it was. T'm sorry.

18 A

-

(&2

{202)

For example, the first part of the year, if there
gap thare, there were no fees generated.

0 Fven though they generated fees in the first part

Fha yvear? Wormally, the fees went up in '87-2.

A T know, and that was under the advisement of

NEAL R. GROSS
1323 Rhode Tsland avenus, N.W.
234-4433 Washington, D.C. 20005 {202)232-6600
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somebody —-- there were no fees generated, so they said just
2liminate the whole coluwmn. And T don't know off-hand how

many program hours per waek they were on.

0 And who authorized the dropping of that particular
A Mr. Harrington.
Q Okay. Flip over another couple of pages to WUAB-

TV, Lorain, Ohio, which I believe i1s Cleveland. Would vou
t=11 s how many program hours par week were attributed to
PTT, and 07d Time Gospel HWour?
A T'm sorry, 7 don't understand ~-~ vou mean, without
CRU?

Q Iy books show that it was only PTL and 0148 Time
Gospel Hour that were on that particular station.

A T did all three and added them together. There

conltd have heen a zero added into this, but off-hand I don't

knowr,
0 So, there's a total of six there?
A Right, for all three of them.
0 Okay. And in '87-2 that dropped down to ——-ATo one.
Q Okay. The MPAA-Nielsen study shows that PTL was on

WITAR in JanonAary and February, but not in May, July, October
or HWovember, and 014 Time Gospel Hour appears in the MPAA-
Mielsan only through July.
¥Yhy should the Tribunal give the Settling
NEAL R. GROSS
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Devotional Claimants full c¢redit for fees generated on
programs that did not appear during the full accounting
pariod?

A T'm not gualified to answer a guestion 1like that.
T'm sorry. T just did the data for it.

0 W=11, who would T ask that?

A Mr. Gortrfried. That's where T got —-- vou know, he
cquidad me through this.

0 Okay. If you will €lip back over to WHMB-TV,
Tndianapolis. Your Exhibit R-5 shows 19 hours of Settling
Davotional Claimant programws airing in both 1987-1 and 1987-2
and, as yvou said before, that includes all three claimants?

A Right.

Q I could find no evidence that any of those aired on
rhat gtation.

A A11 of the information that I have on here actually
cams from the shtainion, and that was in those programming
raporits,

0 Sn, we have no way of finding out whether or not
that is accurate information?

A You could contact the station, T guess. I don't
know. T got this £rom the information I got from the
station.

0 Okay. Wow please turn to the last page of Exhibit
Mumber 5 and look at WWOR. Dr. Clark hasg made a point to

NEAL R. GROSS
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emphasize that the 700 Club's presence on WOR, and we note in

'87-2 that +ths 700 Club's sharse of ¥WOR's programnming
generated $343,000 in fees.

Mow, Ws. Moldenhauer, when you put together this
information for '87-1 and '87-2, d4did vyou inqgquire if the
programs which aired in '87-1 actually continued to air all
the way through '87-27
A T'm sorry?

0 If the 700 Club aired on WOR in '87-1, did it
continue to air -—-

A T don't know axactly -— the 700 Club -- I don't
Frnow the individual programs.

Q Okay. That was the only program that was on WOR.

A Okay. T don't know. T mean, I would have to have
memorized avery station. I did all of these and all of the
individual programs.

0 So, Dr. Clark, in his testimony, stated that it was
droppad by WOR. Tf rhey did not, in fact, air either during
the 11 1987-1 or 1987-2 accounting pericds, should the fees
generated be modified to give a more accurate total?

MR. GOTTFRIED: That's been asked and answered. I
object fto the guestion. The witness 1isn't competent to
answer, and it's just nok an appropriate guestion.

MR. FWENIEDY: T think dit's appropriate. You're
willing to modify VWCLF's fees Jjust on a cable system's

NEAL R. GROSS

1323 Rhode Island aAvenue, N.W.
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1 "unwillingness rto payv feesg", but they did pay the fee.
i] 2 MR, GOTTFRIED: I'm not arguing with -- Mr. Kennedy
3 can argue anything he wants in findings and conclusions, but
4 just talking mabout guestions to this witness.
5 CHATRMAN ARGETSINGER: Objection overruled.
f MR. GOTTEFRTIED: You cap answar.
7 THR WTTNESS: T don't know. I'm not gualified to
2 answav  that. Like T maid, T got the information from the
G stations., T mads a computer program, and this is what I got.
10 CHATIRMAW ARGETSINGER: So, this five hours, that is
11 information vou got from the station?
12 THE WTTNESS: From the station, right.
} 13 MR, GOTTFRIED: From the station, or from the
gl 14 producer?
15 THE WTTW®SS: Oh, was 1t the producer? From the
16 producers. The programming reports that I got, that's where
17 thesa numbers come from.
13 CHATRWMAN ARGETSINGER: From +the programming
19 reports?
20 THE UTTMESS: Yas,
21 CHATRMAM ARGETSINGER: And then you put them on
22 this chart?
23 THE WITHESS; Right, but as for deciphering them
24 and explaining them, I'm just not qualified to do that.
il 25 CHATIRMANY ARGRTSINGER: Where did wvou get this
NEAL R. GROSS
1323 Rhode Island Avenue, N.¥W.
{202)234-4433 Washington, D.C. 20005 {202)232-6600
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THE WITMNESS:
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They coms from the programming

reports —-- from PTL, CBM and 01d Timers, T had three separate

lists of the programs and how many hours per wesk they were

on —-—- for example, §:30 to 9:30, Monday through Friday -- and

with that, T added vp all together CBN, PTL and 01ld Tiners,

-

and that's where this numbar comes from.

I don't know if

this five hours is the CBMN program, or 01d Timers, or -—-

COMMTSSTIONER AGUERO:

Mew York, channel 9,

CBRWM, no?

To my knowledge, WOR-TV in

carried only one devotional programn,

MR, GOTTFRTED: T think that's corrscih.

COMMTISSTOWER

89,973,990 of ihe §11,4472,635

thay come from?
MR. GOTTFRIED:
THE WITN®SS:
COMMTSSTONER AGURRO;

MR. GOTTFRIERD:

how we goi » parvallel to CTC's

from T,arson.

CHATRMAI ARGETEINGER:

AGURERO:: and

That's

this numbevr, the

~— tho=se numbers, where did

That's from Larson.

from Larson.

From Liarson.

That's the same number -- that's

case. The fees generated are

And then, of course, you get

your percentage by the number of hours that vou're on?

THRE WUTTHNRSS: Righi.

CHATRHAI ARGETSTMGER: So,

there's sgome question
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fere as tao how many hours were yvou on, and that's what we're
Feving o resolve?

WR. GOTTFRTED: Right.
THRE OUTTITRSS . So, €iva. Somsone was on WWOR fiva
hours: as to which aons it was, T don't know aff-hand.

COMMTSSTONRR  AGURRO: That monih cyf tha yaar did
WOF drop the CRI prograw, do you have any idsa?

HIR . GOTTERTREN: T Aon’' i knowr, Just so the racord
is clear, and T think we covnted anyihing that was on for any

fime dnring ithaitt rating perind beoanse a cable system is not

allowed to pro-rate its fee pavyvment. If it carried the

1

system for one day during that period, it pays the whole fee.

HNow, in +he Wielsen report, that's taken care of
bercanse= it drops ont by periods, Wa're Jooking at fees
agenerated, though. If the CRN Club was on one day during
that. period, the aable systewm would not be allowed to pro~
rate its fee. And that's a ruling of the Copyright Office,
and that will be pressanted to the Tribunal for judicial

notics during HMr, Kannedy's cross-—examination.

CHATRMATT ARGRTSINGER: Mr, Kennedy?

0 Okay. Trt's examine Exhibit R-6 now. In several
instances, your figures representing overall weekly station
hours differ from my {figures. Hhere did you get this
information?

NEAL R. GROSS
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A From the station itself. T called the station.
0 And you also mentioned earlier that yvou used a
hroadaassiing divrecrory?

Right. Tr's caalled the Religious Rroadcasting

e

Directory.
QO Okay. And do you know what year that was?

A T think it was 1989, but T'm not sure. They only

had on=s book.

0 Why would yon uss 1989 for 1987 informatrion?
2 Because we couldn't find -- nobody had information
on how many hours a waek —=— we couldn’'t find that information

anvwhara, T called all over, and someons suggested to go try

to find this book, and HAR library had it.

0 So, vou rook 1989 inforwmatrion and used it for 1987
Aata?

A Riaght

0 Okay. And when that information was not available,

yoii called?
A Right. Wo. For thess, T called; if not, we left

it at 1688.

=

0 And on pags 2 of your testimony, yvou state that "it

-

is axtremaly Tikely that these stations operated for fewer
than 168 hours”, whan vou were talking about Exhibit R-5?

A Right.
0 Did you make that same assunption for Exhibit R~67?
N®EAL, R. GROSS
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A I'm gsorry, T don't --
Q

A I didn'r wmake any assunptions for R-6 because I

Okay. On page 2 —-

11led sverybody.

O Okayv.

A These coms directly from the stations, in R-6.

Q and that's what they told vou?

- Right. The information T have there came from the

atarions.

of

0 Do you know who youn ktalked to at the station?
A T wmight have it in my office somewhere, the names

he peoplea.

Q Did you ask for a certain department?
A To. When I called, T said I need to find out

informattion on how many hours A weak you are on the air.

They would say hold on, and then someons came on who knew

about Lthat.

Q And did you ask specifically for 19877
A Ma, T didn'rt.
Q Ts it true that this Exhibit R-6 is » recomputation

af OTC's direct case EBxhibit Wumber 67

0 And whaii cable systems does this axhibit include?

Does it include all Form 3s, or all cable systems?

A T don't know.

NEAL R. GROSS
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G CTC Exhibit Mumber 6 was only Form 3 systems.

A T don't know. T usad the stations that they had on

o

there, and then my infermation for the program hours per
werk, and the station honrs, and then the fses generatad canme
from the Tarson report.

0 Okay. On page 3 of your testimony, you indicate
that you idincreasaed ithe total fees generated by systens
carrying CTC's programs, is that correct?

A Right.

0 Thank you. Appreciatese that. ¥We need all the help

When was this cable data study done?

This one, the one --

7

0 The cable data study done by Tom Larson, that vou

=

took ths information from?

p

Oh. T gusss that wa=a done the three weeks before

rthis was due.

0 So, it's very raceni?
A Right. Right.
0 Ttewm number 2 on page 3 of your testimony, yvou say

voun changed the percentage of CTC programs on wvarious
shatlions. Can yvou wuxplain fthat for us, please? Page 3 of
your trteastimony.

A Right. That would be because the station hours per

week had changed, where T had the more exact figures, so I

NEAL R. GROSS
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did the program hours per week, and then the station hours,
and then you get a percentage. You divide and vou get a
parcentage.

¥

0 How, let's burn to Bxhibit R-7 for just a moment,
and clear vp an item or two hera. How, vou salid in your
festimony that you took the data from CTC direct case Exhibit

Humber 12, fo recalculate the CTC program hours?

A Right.

0 No you have CTC program Exhibit Wumbsr 12 there?

A Yes.

0 Twet 'm mbart with Joy Junetion. T agree with your
fignres for the most part, except for WKOL and ¥WTJC. I

3=

notice you don't have anvithing tharve.

A Right. We have no information on either one.

0 That was COTC ®Bxhibit 12 for Joy Junction was
amendad and is part of the record, on transcript page 78.

A 2117 T have is this, and it doesn't havae anything on

1h.

10

So, there's a couple of errors right there.
Wow, look at Action Sixties. You have CPTC Amended
Erhibir 127

A Right.

0 On your rebuittal Exhibit Wumber R-7, you show WCFC
carrving Action Sixties only one hour per week. Would vyou
compatre that figure with CTC's Exhibit 127

NEAL R. GROSS
1323 Rhode Tsland Avenue, MN.W.
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1 2 T'm gsorry, thera's an error there -- it should have
i] . 2 hean five.
3 0 So now we have another error. While you're still
4 on Action Siutias, lTook at WTJC. How many hours per week are
5 they carryving tharh prograwm?
A 2 That. should be Ffive also.
7 Q And yon nad down?
8 A One.
9 0 On vyour ®Exhibit R-7, how many hours do you show
10 Action Sizmtias being carried by WTJIC?
11 A One.
12 0 And how many is i+ actually carried?
. 13 A That's Ffive also.
(]
14 0 ¥Mow we're adding another four hours to WCFC and

15 four hours to WTJIC.

16 Dkav. Lek's mova over to the Totals column and

17 maks some gorvections. Would vou total WCFC's line, please,

18 apnd =11 we what vou gsi now?

19 =S Sevan.

20 Q So that's changed to seven.

21 A Right.

22 0 Mow total VTJIC's line, please.

23 A That becaomes six.

24 0 Six plus —-- we had -- for Joy Junction, we had a
i 25 half-hour. WROI has a half-hour there also.

1323 Rhode Tsland Avenue, N.¥W.
{202)234-4433 Washington, D.C., 200053 {202)232-6600
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A Okay. T'm sorry. Ssavean.
0 T balieve it shonld be 6.5, Action Sizxties should

be five hours, Joy Junction sghould be .5, and you total all

of thosa together —-—

A You also have the Downings.

0 Okay. Thai's .5, and Solo Act is .5.

A Okay.

0 Wow, go up be WKOI, and we need to add a .5 under

Joy Junction,

A Right., than that beacomes two hours.
9] Mow, with these corractions, we are ready to go

back to your FRxhibii Mumber 6. Twwok at tha column labaled
Overall Station WHours. Your show KTBW on-the-air 168 hours

per week, and you goi that information from ihe station

itself?
A Right.
Q You did not ask the stations if they signed off for

aquipweni waintenance?

A o,

0

Okay. T cAalled RKTBW and RTBW and all the TBH
stations, Their chief engineer tells me that they sign off
on avaery ona of thair stations four hours a week.

& U=11, on KTBW T have that as 154 hours a wesk.

0 Oknay. fTow, rhe informaiion that T veceived from
the station manager, Phil Mulberry, did you walk to him?

NEAL R. GROSS
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A T don't know who T spoke with,

for all +the TBW stations axcept KTRO, which 1is correct at

162,
Okay. Tiook at thatt same column at WCFC. Did you
know that they siagn off also for eighi hours a week to

maintain saonipmant?

A A11 T krnow is the information T got when T called.
Q So now that changes to 160 hours. What about WROI
and WPCB? They also sign off each week to maintain

sguipment. WRKOT signs off four hours a week and WPCB signs

tht hours a week, so yon have anothar 164 and another

Wow, with irhese errors correctaed, what does that do

o the CTC program percent column?

A T would increase tham —-

9] That's correct.

A ~-= buk T don't know by how much.

0 And if those figures avre then corrected, what

happans to the CTO Ffees generabed column?
=t They increase also.

MR. KEWWEDY: ®r. Chairman, I would like to submit
a correctad version of khis exhibit, which I will request to
bhe warked fFfor identificatbion as CTC Rebuttal Cross-—
Bwamination Frhibit Wumber RX-1.

NEALs R. GROSS
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be w0 entered.

ARGETSTHGER : Without objection, it will

{(Wheareupon,

marked for

the document was

identification as

CTC Exhibit Ho. RX-1)

BY MR. KEUNEDY:

0 Tio vou hava that doaumant in fronit of you now?
S Yas, T do.
9] Would vyvou ook at this document and note the

corrections highlighted in yellow.

With these 17

corractions, what has happenad to the total?

3 Th's increased.

9} Wow, pleaase forn back in your #xhibiit to the last

nage of your R-5,

and note rthat you have

700 CGlub generated Faes of $343,530.80

whap, in acruality, thuare 18 no indication

fach, it was aven

indicated that the

on WWOR +in 1987-2

-— as a matter of

told by Dr. Clark that was dropped --

MR. GOTTFRIED: Objection, no foundation,
al of thes testimony. The record speaks for

inaccurate portray

irsalf, T shtren

misintrerpratation
BY MR. K

0 Howeaver .,

wonsly object to that
of kha racord.
FHMEDY

=

if wvou point out -- if

guastion. It's a

we deduct the five

months the 700 Club was not on WWOR in 1987, vou'll get a new

fre generation tokb

Al ——
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MR. GOTTFRIED: May T have a ruling on my
objection, plsase?

CHATRMAY ARGETSTMGER: I thoughi you were going to
speak to the objection.

MR, RENHNEDY: Tha objsction, to me, 1s unfounded.
They are taking the sawme information, willing to deduct WCLF
For a cabla system icthat weni ahaad and paid the fees anyway
-~ hecaunsa the cable systam might have been -- didn't want to
nAay the fess, boi they went ahead and paid them, but they are
willing to deduct that from us,

MR. GOTTFRIED: T£ Mr. ¥Kennedy wants fto prepare
another exhibit based on a prorarion, we can have an argument
about whether provration is proper, but I will pnot let ~-

MR. RERNWEDY: T will present that this afternoon.

MR, GOTTFRTIED: This exhibit, as I've told the
Tribunal, is based on no proration because the Copyright
Office has held that if a signal is carried for aven one day
during a period, then the csble system has to payv as if it
carried it for 182 and a hal¥ days. Tt doesn't matter if it
was one day or 1871 days.

That may be a problem with fee generation all
rogether. That may be a reason why the Tribunal doesn't want
to uss fee genaration, but if it's going to use fee
generation, then we submit that that's the way to do it. The
aystem carriad i+ for that day, it paid for the whole period.

NMmAL R. GROSS
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Tf Mr. Kennedy wants to do something different,
ha's wealrcome to do that,

CHATRMAY ARGRTSTHGER: Would you rep=at the end of
that quesrion? What was it vou asked this witvness?

MR, GOTTFRTED: Maybe we could have the gquestion
read back.

MR. KREWUNEDY: That would help. I don't remember.

{(Whereupon, i©he Reporter read back the question as
requesited, )

CHATRMAN ARGETSINGER: What was the guaestion?

MR. KENWENY: T don't think I asked a question.

MR. GOTTFRTRED: The objection was that it was not

p]

carried in ‘87~

CHATRWAIT ARGRETSTIIGER: Well, perhaps if you Ffinish
the rest of yvonr question, it would be helpfnl. The guestion
i coonsal's commani, which is not evidence, but the guestion
hasn't been asked.

MR. KENUNEDY: Well, I was going to get that it
would genarate a new -- if we did deduct the —-- at least five
months of that Ff&e generatad on WWOR for the last part of
18687-2, than we could get a new fee generation total. Our

o

inarerase on Cha feas generated jumped from $13,000 to £15,300
CHATRMAW ARGETSINGER: Is this a8 gnestion to the
witnaga, or are yvou arguing the motion?
NEAL R. GROSS
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MR. KEMNEDY: T was going to ask the witness what
wonld that increass be,

CHATRMAN ARGRTSTHWGER: Yhich dincreas=? Your
incraase?

MR, KENHEDY: Well, she mentioned that theve was =a
parcentages, 088 percent —-

CHATRNMAY ARGETSTHGER: Perhaps you should say as a
hypoaitheicical -- T can see a way around here, if you want to

-

say, 1F you dvop ihis amouni, how would our percentages

Koq

ahange, and thair might finish the discussion.
RY HMR. RKFRIMEDY:
0 Tf you drop this amount, how would those
percentagas change?
A Theay would increasa,
MR. KREMMEDY: That's all the guestions I have.
CHATRMAN ARGETSINGER: My. Gottfried?
REDIRECT EXAMINATION

BY MR. GOTTFRTED:

] Lat me, just to clarify the record -—- we've been
going through and dropping four hours for maintenance, is
Lhat right?

A Yes.

0 Do you know how many of the stations on Exhibit
Humber 5 do maintenance every week?

A T have no idea.

NEAL R. GROSS
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Q For all we know, 98 percent of those stations do
maintenance for four hours a week, don't we?

A That's right.
0 S0, iFf¥ we wanherd fto get an exaci comparison, we
waonltd have to go rhrough and ¢all every one of those
arations, wouldn't e?

A That's right.

0 Rut what we've trying to do here 1is give the
Tribunal some kind of comparative figures, isn't that right?

s Righth.

Q And this is the

I}

irst time they've been given those

o~

Fiagures, Mr. RKennedy never gave them comparisons with the
Settling Devotional Claiwants, did he?
A Hot as far as T know.

MR, GOTTFRTREN: T have nothing Further.

CHATRMAM ARGETSTNGERR: Well, T think that will
conclnde the tesrimony from this witness, and we will have
Two mors wihnesses. Thank yvou very much.

{Whereupon, the witness was excused.)
We'll come back at 2:15.

{Whevanpon, at 12:55 p.m., the luncheon recess was

taken, )

AFTERNOON SESSION
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{2:15 p.m.)
CHATIRWAM ARGETSTINGER: Mr. Guillot, are you ready?
MR. GUITTOT: Yes, Mr. Chairman, we are ready.
He wonld tike +o c¢all as our first witness Hr.
Rruce Jacobs.
CHATRMWMAM ARGETSTMGER: Mr. Jacobs.
Whereupon,
BRUCE JACOBS
was called as a witness and, having first been duly sworn,
was examinad and testified as follows:
CHATRMAN ARGETSTHGRR: Welcome to the Tribunal.
DIRECT EXAMINATION
BY R, GUILLOT:
CHATRMAN ARGETSTINGER: Iir. Guilleot, are you ready?
MR. GUTLLOT: Yes, Mr. Chairman, we are ready.
We would Tike to c¢all as our Ffirst witness Mr.
Brucs Jacobs.
CHATRMAN ARGETSIVWGER: Mr. Jacobs.
Whereupon,
BRUCHE JACORBS
was callied as & witness and, having first been duly sworn,
was axaminaed and festifiad as Ffollows:
CHATRHMAN ARGRETSINGER: Welcome to the Tribunal.
NDITRECT EXAWMTIATION
BY HMR. GUTLLOT:
NEAL R. GROSS
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Q Mr. Jacobs, could vou, please, for the record tell
us your full nams and whare yvou live?
A Bruce David Jacobs, I live in ¥Washington, D. C. at

3908 MeKinlay Streat, Northwest.

Q and what is yvour curvent occupation?

A T am an attornay, communications atiorney.

Q How long have youn besn an attorney?

A Roughly 10 years.

9] Znd in what state, or states are you licensed to

praciice?

A Tn Maryland and the District of Columbia.
0 And what is your current position?
A T am A partner at Fisher, WYWayland, Cooper and

Twaader.

O And how long have you bheen with that firm?

A dbhout seven years.

0 What did yon do prior to that, briefliy?

k3 T spent a faw years with a publiec interest group
doing commimications work.

0 Could you tell us a little bit about your

adneational background? Where did vou attend undergraduate
achool?
A T went to collsage At Rutgars in MNew Jersev, and HNew
Calleas= atr the Univarsity of Sourh Florida, where T got my
Ascres .

MEAL R. GROSS
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and what year 4id yvon gst your degree?

iiﬂ 2 A 1976.

3 0 And what Taw school did you attend?

4 A T weni to Georgetown and Hervard, I got ny degree
5 from Hﬂrvard in 1980.

A 0 Has your practice focusead on any particular of law?
7 -3 A Ffairly wide range of communication issues with

2 soma specialization in cable and broadcast and the interface

9 between the two.
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’ 10 0 Conld vyou describe for us briefly the nature of

' 11 vour cable and copyright experiances?

’ 12 B Wel1, T do a fair amount of giving advice to both
13 cable operators and broadcasters on the kinds of issues that

@

I > 14 are the subjesct of my testimony, in particular whether or not

} 15 the carriasge of a particular broadcast signal by a particular

| 16 cable system will reguire the payment of what copyright

} 17 royalties,

’ 18 0 Has this experience included the preparation and

’ 19 filing of Statements of Account at all on behalf of cable

|

| 20 compAaniess?

! 21 A Soma, although it tends to be more advising on

: 22 parfticular aspects of Ffilling out a particular Statement of

' 23 Account, rather than actually doing the whole thing myself.

} 24 0 Tn rerma of giving advice regavrding the filling out

'r i’ 28 of sueh statemants though, about how many Statements of

|
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Account, roughly, would vou say that vou have given advice
ragarding tha preparation of?
2 I would say dozens.
Q And have vyon ever participatad in helping a cable
system decide whether a particular signal would be local, ox

distant, under the rniss?

Oh, frequently, that's the pnrincipsl issue. There

I

ara various other issues that come up occasionally, but it is
mostly a mather of the extent to which a signal is local or
distant, because that has so much impact on the rovalties
that are being paid.

0 And where do you laarn thess types of things? Are
there any recognized textbooks in tha field, or --

A Therea are, Wemer 1is one textbook that T refer to
and T work with sataff at the FCC and the Copyright Office in
some of the finer points.

0 fonld you explain, briefly. for the Tribunal the
relavance that a deterwination regarding whether a particular
ziagnal carried is a3 Joral or distanh has for a cable system?

A Well, the copyright royalities that are paid are, at
least in part, detasrmined by whethsr or not *the signal is
local, or distant.

0 And ag an advisor, what considerations are relevant
in rendering such a determination?

A The principal consideration is the FCC's old "must

NEAL R. GROSS
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carry" rules. The FOC rulas which were in effect at the time
that +he Copyright Act was passad mandated the carrisge of
certain broadcast =signals. And to the extent that those
signals wers wmandatory, or they were "must carry” in the
vernacular, there was no additional copyright royalty
raguired to be psid for the carriage of those signals. So
that when yvou rryv to determine whether a signal is local, or
distant, you look at whether it was a "must carry" under the
ald copyright rules.

MR. GUTLT.OT: Mr. Chairman, at this time the
Settling Devotional Claimants would like to offer Myr. Jacobs
as an expari with respect fo determinations regarding whether
A particular signal is distant, or local within the meaning
of thae Caepyright Act and the rulss of the Federal
Communications Commission. And we would tender the witness
for voir dire on his qualifications as such.

CHAIRMAW ARGETSINGER: Mr. Kennedy?

MR. KENMEDY: T havs no voir dire.

CHATRMAT ARGRETSINGER: Mr. Guillot, go ahead.

Mr. Jacobs, if you could address the panel here, so
we could hear a little bit better.

THRE WITNESS: ©Oh, sure.

CHATRMAWN ARGETSTNGER: Thank vyou.

THE WITNESS: T tend to mumble a bit, sorry.

MR, GUTLLOT: Could we have an affirmative

WEAL R. GROSS
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acknowledgement that he has been accepted as an expert with
reaspant to thosa deternminations?

CHATIRMAN ARGETSINGER: Without objection, he has
hean accepted.

MR. GUILLOT: Thank you.

BRY #¥R. GUILLOT:

0 Mr. Jacobs, have you had occasion to treview any of
rhe materials presented as part of CTC's direct case
testimony in this proresading?

A Yeg, in raesponse to a reguest from Mr. Gottfried I
Tookaed at certain parts of Mr. Larson’s direct case

tegstimony.

0 And what prompted you to undesrtake this review?
A Well, Wr. Gotrtfried asked me to take a look at
those -- at a few pavticular circumstances, to determine

whether or not signels were distant or local, so that I could
pragsent testimony on those issues.

Q How, following your review of that aspect of MHr.
Tiarson's testimony, what did you find?

A Well, in all three cases that T looked at, T found
Ehat the signals were, in fact, local signals.

0 T wounld Tike to briefly go over your findings with
raspect to the signals that yvou did review, but let me ask
vou a preliminary gquestion. Did vou review all of the
signals coverad by Larson's study?
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A Wo, T just reviewed actually two signals and their
carriage on thras cable systews.

0 And which signals and cable systems were those that
von reviawad?

A WOAY in Oak Hill, West Virginia and its carriages in
White Sulphur Springs and Peterstown, West Virginia Cable
System. And KTBN,., Santa Ana and its c¢arriage on the
Camarillo Cable System, Camarillo, California.

0 Twet's start with WOAY, if we could, which was cited
in the Tarson Study as being carried on the White Sulphur
Springs and Peterstown Syshems, as you say. What was vour
conclusion with respect to the White Sulphur Springs carriage
of WOAY?

A Well, again, what T did was T looked at the old FCC
"must cavry" rules, and under those rules signals were
ronsiderad to be a "wust carry" signal if they were
significantly viewed in the county in which the cable system
was located —~- significantly viewed being a term of art that
means A cartain lavel of viewership according to Arbitron
studies in nine cable households in that county.

The PFCC taking that as an indication that vou could get the
gignal off-the-air in that county.

And what T did was, I looked at Exhibit -- what I
praesented as EBxhibit R-11, which is a map that includes

&

Greenhriar County, and it shows White Sulphur Springs to be

N®AL R. GROSS
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significantly viewed signals broken down by state and then by
connty, and that is Exhibit R-12. And that shows that WOAY,
Dak HiI11l, is listed ss significantly viewed in Greenbriar

County.

10

And that would render it a local signal?

A Exactly. So that meant that it was a "must carry"”
signal nnder the cable rules and, therefore, a2 local signal
under the copyright law.

0 And what was your conclusion with respect to the
Peterstown carriage of WOAY?

A Again, my conclusion was that it was a local signal
and by reference to a different FCC rule, this is the one
that savs —-—- the FCC rule that =says that cable systems are
required to acarry the signal of any station that is licensed
fo a community within that cable systenm's hyphenated market.
Hyphanated markets are -~—- there are a number of them, but in
this case Rluefield, which is —-- Peterstown is within the

Binefield market, 1t is within 35-miles of Bluefield.

Q And how did you determine that?

2

Tr. i& on the exhibit -- if vou loock at a map,
Petersiown is within 35-miles of Bluefield. And there is a
Bluefield~0ak Hil11-Beckley warket, and I deterwmined that by
Tooking at Exhibit -- well, at the list that I presented as
Exhibit R-13. And that's the Arbitron list of television
NEAL R. GROSS

1323 Rhode Island Avenue, N.W.
{202)Y234-4433 Washington, D.C. 20005 {202)232-6600




o]
m

345
markets and it shows Rluefield, Osk Hill and Beckley. So
that, bhasically, wmeans that any cable system that is within
35-mites of either Rluefield, 0Oak Hill, or Beckley is
raquirad fo carry any telavision station that is licensed in
Rinefield, Osk Hill, or Beckley. Since WOAY is licensed to
Dak HiI11l, it dis a "most carry” signal for Petarstown, since
Peterstown 1s within the Bluefield market.
Sn, again, it is a "must carry" and, therefore, a

local signal,

0 With respect to KTBN, what was vour conclusion
regarding its carviage by the Camarillo Cable System?
A Again, +the conclusion was it was a local signal.
The FCC rule agsin wes different, in this case it was a rule
that -- it 18 a rvle that requirad carriage of any signal
Ticensed to another swaller wmavket that puts a Grade B
contour over ithat parricnlar ceable system. KTBNW is licensed
to Santa Ana, which ig a swaller market, it is not one of the
Top 100 markeits. And T looked at what has been marked, I
guness, as EBxhibit R-14, or presented as Exhibit R-14, which
shows the Grade B contours of television stations in Southern
California. And determined that the Grade B contour covered
famarillo. A Grade B contour iz an indication of the
strenath of the signal. If a home falls within the Grade B
conftour thars is a bettar than even chance that viewers can
receive that signal. That's what the Grade B contour means.

NEAL R. GROSS
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So it weant, essentially, that the viewers in
Camarillo could pick up KTBN and, therefore, according to the
FCC's rules, since KTBW was licensed to another smaller
market, it was a "must carry" signal. And, therefore again, a
Toaal signal.

0 Thank you,

T would 1like to direct your attention briefly to

what have been marked Exhibits R-10 through R-14 for

identification, Rebuttal Exhibits R-10 through R-14.

A {(Perusing documents)

0 Have you sean all of these befora?

A Yea,

0 Do thesea exhibits constitute an accurate summary or

embodiment of *the testimony that you have given befors the
Tribunal today?
& T believe so.
0 And i=s that your signature on the last page of
Exhibit R-107?
A I+ is.
MR. GUILLOT: H™r. Chairman, at this time we would
Tike to offer and introduce into evidence Rebuttal Exhibits
R-10 through R-14,
CHATRMHMAN ARGRTSIVGER: They will be antered,
subject to no obhjection.
(WVhereupon, the document was
WEAL R. GROSS
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marked for identification as
Settling Devotional Claimants'
Rebuttal Exhibits Nos. R-19
through R~-14, respectively, and
received in evidence)

MR. GUITTOT: T do have one more guestion fTor the

wirness.

RY MR. GUILTOT:

0 T wounld like to show you a page fFfrom the Larson
Study that is already in evidence in this proceeding, if I
mAay, with respect to the carriage of KTBN.

MR. GUILLOT: Lett me show thig to Mr. Kennedy
First. {(Handing document) That is from your direct case.
And T believe -—

MR. KEMNEDY: Do you know what exhibit it is from
the direct cage?

MR, GUTLLOT: T am not sura what the exhibit number
is.

MR. RENWEDY: Fourteen, T think.

BY WR. GUILILOT:

0 T would like to show vou this with respect to the
Camarillo carriage, and I wanted to ask vou if you can tell
from this data whethar the Camarillo System was a Form 3 or a
Form 1, 2 aystem for the year 19877

A {Perusing doctmant)
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A Tt is pretty c¢learly a3 Form 3 systew, because of
the number of subscribers and the amount of the rovalties—-
the amount of receipts and rvovalties. Tt appears to be a
Form 3 system. Form 1 and 2 systems have on the order of

1,000 subscribers and the Camarillo system has 10,000

subscribers and the receipts for the year 19 -~ I assume this
is for the year, if wmight be for the accounting period -- are
on the order of =-- they are roughly $800,000.00 or more. So

that is clearly a Form 3 systenm.

0 8o we conid conclude fthen that there ave mistakes
in the Tarson Study with respect to the detarmination of Form
R wargus other syshtems, with respect to Form 3 systems?

A Could vou bes more specific?

]

0 In other words -- all right, this is a Form 3
system, the Camarillo System.
MR. GUTLLOT: Thank vou very much.
Wa have no further nquestions for Mr. Jacobs.
CHATRMAN ARGETSINGER: Mr. Kennedy?
CROSS-EXAMINATION

BY MR. KENMEDY:

0

Have yon seen the updated version of CTC's cable
data Ffrom the T.arson Report, dated November the 9th, 19897

A T don't belisve so.

b

et me show it tao vou, (Banding document)
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A T believe all T have geen ig the transcript of the
direct casse of the tegitimony.

9] A11 right. Do you see KTBN?

This is a cable readout of distant systems done by
Thomas Tarson, Hovember the %th. Would yvou check and see if
the Coamarillio Sygtem is on there?

2 {Peruaing document) T am not familiar with the
formatting, but off-hand T don't see it, on the first page at
least. it appears the only c¢ities that are on it are 0Ojai
and then there are some San Bernardino communities.

Q So you sea no errors in that particular -- on that

particnlar station?
A Hall, it is hard for me to know —-—- T just looked at
Camarilla, and T don't think it is possible that Camarillo is
in San Barnardino, or in 0Ojai, buit I don't know. I am Jjust
not. familiar enough with the exhibit to know its ins and
onrs,

0 Thank yon. You mentioned that the FCC's cable
carriage rmles had changed for "must carry", when did that
take place?

2 Wall, Fha "must carry"” rules were ruled
unconstitutional im -—- I would have to guess, in the nid-

1680=x. And yet they are still the required reference for

erermining whether or not a signal was distant or local.

ol

0 Even though they are no longer in effect?

NEAL R. GROSS
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in effect for

determining whethar or not a cable system has to carry a

signal, but they are gtill what everybody has to refer to in

determining whether or not a signal

copyright purposes,

is

local, or distant for

because the Copyright Act dincorporated

them in 1976, incorporated +the existing cable rules. And

that's what everybody has to use --

deal with this

1981 rules, or

back to those

all Jawyers in town who

hava very well marked up old copies of the

whatevar, because you have fTo keep referring

rules, And nobody bothers to print them up

anymore, bscauvse they are not in use anymore.

0 You mantionsd on page 2 of your statement "major

markets and gma

Tler markets", acan you

markesr" 1a and what a "smallery markat

A Yes.
that 18 publish

those are the

The PFPCC has a list

" ois?

of the

define what a "major

Top 100 Markets

ed in ®CC's rules, I think it is 76-51, and

Top 100 msarkets by definition of the FCC's

rules, aadain, the major markets are the Top 100 and anything

below the Top 100 are considered smaller markets.

"significantly viewed”

Q And yowu also mentioned
stationg?
A Yasa,
0 What is a "significantly viewed" station?

Y Again,

76 . The defi

{202)234-4433

that's defined 1in the FCC's rvules in Part

nition wvaries from
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independents, in the case of independents you have to show a
—— 4t s bazsically a 9 pevcent share and a 5 percent net
weekly viewing in non-cable households in the county. And
there ara wvariouns relatively arcane rules fFor how you show
that and what periods of time yvou have to take those numbers
from. Buk, in essence, it is —-- for independent stations it
is a showing that some threshold nuwber of viewers in that
particenlar county who don't have cable have been watching
rhis atation. &nd that's taken to be an indication that, in
fact, the signal {dis readily available over-the-air within
that county.

0 Okay. T would like to show wvou CTC Exhibit--
Rebuttal Rxhibit No. 10 once again. (Handing document)

A {Pernusing dncimant)

0 This time we will twurn to WOAY. Xeep in miud this
is wvpdarad and was dincluoded in the rebuttal exhibit that
averyone got, Would you see if you can see the Bluefield,
Reckley, or Peterstown system on there?

A {(Pern=sing document) Tt looks to be =-- it looks
LTLiks there ars two syateams that are refarred to, the
drmstrong Trility System in Hamlin, and the Cable Systems USA
in Peterstown,

Q Okay, is that the one in guestion?

<

A T would assume so, I can't imagine that there is

more +han one c¢able system in Peterstown, but I have never

NEAL R. GROSS
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Seen anything that indicates anything more than was indicated
in the testimony that Mr., Larson gave in which the question
was askad abont the Peterstown system, and there wasn't any

furiher identification.,

9] There was no more than one station?

[

A Mo, mno, in his testimony there was an issue as to
tha Peterstown, West Virginia cable system, and it didn't
menition who owned i+.

0 Do you know for sure if this is the one they were

talking about?

b

fo, T don'tL,
MR. KENNEDY: ™Mo wore questions. Thank you.
CHATRWAW ARGETSIWMGER: Thank you very much.
MR. GIUILLOT: Hr. Chairman, T do have just one more
question to ask the witness, if rhat is okay.
REDIRECT EXAMINATION
RY HMR. GUILILOT:

Q Mr. Jacobs, could we conclude then that given the
Camarillo situation, which you testified about today, that
rhe Tiarson Report doeg falsely report as distaht at least one
station carried on a Form 3 cable system?

R T don't have Aany gquestion that to the extent that
the Tarson Report indicated that Camarillo was carrying KTBN
as a local -- rather as a distant signal, that it was
missharing the cass that KTBN is a local signal, as far as
NEAL R. GROSS
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carriane an tha Camarillo, California System.

MR. GUTTLTOT:  Thank you very much,

V= have no furbhee guesitions,

CHATRMAT ARGRTSTIIGER - Thank yvou, Mr. Jacobs.

{(Yhereupon, the witness was excused)

MR, GUILLOT: At this time, Mr. Chairmsn, we would
Tikes o asll Mg, &Znn Ford.

CHATRMAN ARGRETSTHGRER: Mg, Ford, it is nice to ses
you again.

THR WITHRESS: Very nice to be hare.
Whereupaon,

ANN K. FORD
was called as »a witness and, having first been duly sworn,
was examinad and testified as follows:
DIRECT BXAMINATION
RY #WR. GUTLLOT:
0 Ms. Ford, could you plieass state your full name and
address for the record?
A My name is Ann Katharinse Ford, and my address is

4800 Chevy Chass Drive, Chevy Chase, Maryliand.

Q And what is your occupation, Ms. Ford?
A T am an atrornay, a partner with the law firm of

Fisher, Wayland, Cooper, Leader, and I specialize in the area
of intellectual property and communications.

Q And how long have you been with Fisher, Wayland?

N®EAL R. GROSS
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A T have been with Fisher-Wayliand since the fall of

0 Aand in what state are vou licensed to practice?
S T am licensed to practice in the District of
Colombia and the Statke of Wew York.

Q Could vyou tell us a little bit about your
«ducation, starting with your undergraduate studies?

A T received an undergraduate degree from Georgetown
Mmiversity din political science and English, »and attended
Case Wesbern Reserve University Law School in Ohio my first
yvear, and then transferred to Duke University Law School
where T received my JD, law degree.

0O tTow, you stated that your practice focuses

predominately on copyright, intellectual property areas?

A Yeas,
0 Counld you describe for us the nature of your

exparience in the fis1d?
A I have been counseling clients since Joining
Fisher~Wayland on all aspects of copyright, whether it be
rapresenting them before this Tribunal, the Copyright Office
in rulemaking proceedings, on potential infringement claims
in litigation and infringement claims, basically, all aspects
of copyright law.

0 and how have you receaived your training? Have vou

had any formal courses, or —-

NEAL R. GROSS
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A Sure, I have had, of course, courses in law school

on copyright and entertainment law, and the bulk of my

rraining is basically in practice in my own law f£irm.

0 Are there any recognized textbooks or looseleafs in

the field?

n o

A Sure, Wemer, of cowurse, is the guide of

copyright.

T think everyones agrees that he is -- everyone looks to

HMemer, but of course, there are other recognized textbooks in

the copyright field.

Q No you raad tham?
A Oh, routinely.
0 Are you a member of any professional organizations

and, if so, which ones?

e

Yes. T am a wmember of the American Bar Association

Section on Copyright and Trademark, the District of Columbia

Suction on Copyright and Trademark, those avre the two
intellectual property sections.
Q And have you sauthor=d, or published any papers in

the area of copyright law?

A Tni

by

allectual property, generally, and T have

authorea arricles in the WAR magazine, Radiocactive, which

goes ont to ks members, as wall as T am now working on an

article for the Amaerican University Law Review.

MR. GUITLLOT: Mr. Chairman, at this time

the

Settling Devetrional Claimants would like to offer Ms. Ann K.
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Ford as an experit with respect to the law of copyrights. And
we taender the witness for voir dire on her qualifications as
such,

MR . KENWMEDY: Mo voir dirse.

CHATRMAN ARGETSINGER: Without objection, the
witness will be accepihed.

MR. GUTTLOT: Thank yvou.

BRY HMR. GUILLOT:

O Ms. Ford, have you had occasion to review any of
the materials presented as part of CTC's direct casse
festimony in this proceeding?

A Yes, T have read Fr. Kennedy's testimony and the
Lranscript testimony.

0 and basad on your ceview of that testimony and the
transcript, do you have an opinion as to the status of CTC's
copyrights and its program and program signal?

% Yes, I was very troubhled when T read the direct
rase, as well as ithe transcripht testimony by, in my wind, a
case that CTC has affirmatively abandoned its copyright in
irs broadcast programs.

0 Well, under what circumstances may a copyright
owner bhe deemed to have abandoned or forfeited its
copyrignts?

A Basically, abandonment can be achisved mefely by

basically failing tc police vour work, but in most cases it

NEAL R. GROSS
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ig held ro have occurrad when there is some overt act whereby

tha owner of the copyright has surrenderad its vights.

Secition 106 of the Act gives copyright owners a certain

amount of rights, one of which is to reproduce, one is to

*

distributa. and if, in fact, the copyright owner makes an

richad gifi without any control, the courts have

e

Unres
that the copyright owner has abandoned and can therefor
Tonger ba remunerab=d For dissemination of his work.

0 Well, what facts in CTC's testimony have given
o vour opinion that it has abandoned its copyrights?

Y Tn the transaript, WMr., Rennedy has tastified

held

€ no

rise

that

T sands up its programs in the satellites, so the people

can benefit, and CTC exercises no control over

ratransmission of iits -- not only the retransmission of

the

its

programming, but the transmission of its programming on

broadcast stations. Has enterad into no licensing agreements

whatsoever, and basically, has no knowledge of who carries

[ ] 2

that programming,

0 and that would be enough, in yvour opinion?

2 Yes, CTC has basicelly dedicated its work to the
onblic by noit even —-- basically, putting out unrestricted use
of its programming via satellite.

0 W11, T+t me ask vou another quastion. In your
npinion, how would ithe conclusion you have reached with
respecih o their copyrights affect CTC's argument prasented
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in its direct case, and mentioned again here today, that it
has besn harmed as a vesult of being unknowingly carvied on
cable btelevision systaems?

3 =11, having been not only an observer, but a

part

~da

cipant in these hearings, in my wmind, the key harm to
all parties ia the larnk of control over their work. TIn this
cAase, OTC has basically created that lack of control of its
own ~— on its own by not angaging in any kind of licensing
agreements for Jits work. For example, a client such as CBU
and other devotional programmers, anters into very specific
ticenge agreements —-- T have one here -~- whereby they know
gvary stsaiion that carries fthat program across the country,
svery fFerrvitory, and has built into those agreements very

strong custrictions on the use of that programming on many

In +t+his case there 1is absolutely no license
agrecsment, no control. And the lack of control is of its own
making, and thar=Ffore, it cannot now come back and claim
harm. The harm was created by itself.

0 Thank yon, T would like yvou to take a look at what

has been marked Settling Devotional Claimants Rebuttal

Fxhibit R-15 for identification.

3 (Perusing document)
Q Have you saen this beafore?
A Yes, T havea.
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0 and does this exhibit accurately embody the
testimony you have given to vs today?

A Yes, it does.

0 Have you vreviewed it to mske sure that it 1is
accurate in all respects?

A Yeas.,

0 and is that your signaturzs aiffixed to the
conclusion?

A Tk me look -- (perusing document) -- yes, it is.

MR. GUILLOT: Mr. Chairman, at this time we would

P

like to offer and introduce Rebuttal Exhibit R-15
avidences.
CHATRMAY ARGRTSTNGRER: T+ 4is so entered.

{Whereupon, the document

into

was

marked for identification as

Settling Devotional Parties'

Rebuttal Exhibit No. R-15 and

received in evidence)
CHATRWMANM ARGETSTWGER: Mr. Kennedy?
MR, KEHMNEDY: Thank you.
CROSS-EXAMINATION

BY MR, KENNEDY:

Q Tt was askzd in the last proceeding if we had a

Ticense for our programming, copyrighted programming.

Vs .

=
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knowledge at that time, we did not have s

wind, a license was something ithat you had to

MR. GUILLOT: Objection, Your Honor, I don't see

how Mr. Rennedy

‘s opinions on what is meant by a license is

rebutial to anything thal we are talking  about at this

moment. .

MR, KRMNMRNY: T wams qgsitting ready to ask her a

CHATRMANM ARGETSTHNGER: You may want to restate that

in the form of a gquestion.

BY MR. KENNEDY:

Q Can you t&ll me, in yvour opinion, what does a

Ticensa comprise of?

A Well,
way, & use of
permigsion <o

basically, is a

work .

0 Mow, 17 =ach on- of

basically, a license is —-- Jlet's put it this

anorther person's copyrighted work without

natitntes infringement. And a license,

permitted —-—- allows for a perwitted use of a

“

our copyrighted programs had a

disalaimer on that program at the end of the show "copyright

1987, all rights reserved, vpauthorized use, or reproduction

of this is not permitted", is that --
A That is not a license. There are two —- basically
twao —-- what vou are really Jlooking at is the statutory

(202)234-4433
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1 Formalitry. When vou have a copyrighted program, for example,
‘ i| 2 and you fail to pnt notice, and thevafora, at Jleast uptil
i 3 this year =-- as of 1989, notice is no longer required, but
f i hack in 1987, when vour program was being retransmittsd, had
: 5 you not had notice, you would have deemed to have forfeited
b A your programming, ragardless of what your intent was.
ﬁ 7 0 What do yvou mean by nobtice?
|
T 3 A Hotiae maaning ithat -- that is a different story
)
9 attogeither. Abandonment has to do with what your intent was,
10 regardless of wheathaer you put your notice on, or not., If, in
)
’ 11 fact, your intent was to give an unrestvricted gift to
’ 12 everyone, puit it on the satellite, let evervona taks it,
‘ L 3 » L3 w x
iiﬂ 13 withnut reshtriciion, really the notice is a token compliance
14 «iih the feormalitisws and doesn't geit yvou around the
15 ahandonmant. prohleo.
16 A licenss dis an agreemant yvou have with whoever
17 nees it, that they csn use 1t with impunity. aAnd I have no
18 indication that ithere was ever a license hers. In Tact, the
19 restimony indicates that theve was no license.
20 0 So, if =ommone called ws vup and said, "Hey, T want
21 o use your program. T would 1like to take off a couple of
22 vour shows off kthe satellite, may T do so?" Would a verbal
273 Agreaament conshituie that?
24 A TFf you had a verbal agrsement, possibly ves. Here,
i] 2R according Lo this testimony, T believe i1t was vour testimony,
NEAL R. GROSS
1322 Rhode Tsland Avenue, W, W.
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there was no indiecation that vou knew where the programs were
aoing, so obviously, Thare was no agresment.

Q Nid vou read rthe entive testimony?

A Yes, T d4d, and ona of fthe claims, T think that
was made there was vou didn't know what stations were
carrying vou. Tn that case, you would not have had an

agresmentt with them to carry vou.

Q and do yon know what T was referring to?
A Yes, picking it np off the satellike, you didn't

know the shtahion that was carrying vou, taking it off the
sartellite. You wouldn't have known what cable systems were
carrying you, that wers vetranswmitting those broadcasts.

a and if we had -- how would we get a license, I

guess, is whaitt T am trying to ask, from someons who is going
to pick it up off the satellite without our permission? How
wonld we know?
3 Okay. Ue can go over a couple of things. T know
in this CBW case they scramble their signal, so you have to
have »a licensa o carry any CBN program. So, that's one
metrhod.

Anniher method is fo wvery stvongly police your
wark, +f, in fact, there are indications from this Larson
Report, or some nrkher repori that someons 18 carrying you

without permigsion, vou would write them a letter sayving "You

Are ocearrying withoul wmy perwmission, vou need to get my

N®AL R. GROSS
1323 Rhode Taland Avenue, N.W.

{(202)Y234-4433 Washington, D.C. 20005 {202)232-6600
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T don't have any w=vidence that that was ever done.

There was no policing of yvour work abt all.

0 Rt yvon don't know for a {fachkt that that was not
done?
A T don't s@e any evidence that that was done, no.

MR. KEMHEDY: Okay, I would like to present before

Fha Trihonal CTC Rebuttal Cross-Exam Bxhibit Wo. RX-5 and BA.

These are two Tebters, one was written in 1988 by our sales

manager, and one was written by me in 1987.

(Whereupon, the document

was

marked fTor identification as

CTC Rebuttal Exhibits Nos. RX-5
and RX-BA, respectively)
BY HR. REWNIEDY:
0 Hould you lonk over those, please? {Handing
documeniia)
A Yes, (perusing documents)
o RX-5 is a Jletter from a pastor and his wife who

have a stakion ouir in Towa, and ask us for permission to

carry programming. Does this letter constitute a license?

A Lelt me read thig -- {(perusing document) -—-
o} T am referring right now to RX-5.
A A11 vight.,, let me resad RX-5. {Perusing docunment)
It dozsn't look really Tike a license, in the sense that
N®EAT, R. GROSS
1323 Rhode Tsland Avenue, N.W.
{202)234-4433 Tashington, D.C. 200058 {202)232-6600
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there is no -- T would say it was a letter of permission,

thalt vou were granting them permission,

o] Vhat is the difference?

A Ah —-

0 Tt says directly on hars you are licensed.

A Well, you have certain restrictions here

=

yon nasd a list of rhe cable systems in your area that

-~ T am not quite sure —-—- T suppose it could be a very

&k

that—--

cover

loose

kind of a licenses, 1n a very general sense, for this one

station. Tt is a 1T1tE7T« unusual.
0 What aboni Rxhibit RX-53A, 1987, Angust 14th?
A {Paerusing document)
0 Any difference?
A T is A very rudimentary granting of permission, I

quass, 1in a very loose gense. Tt is not a typical standard

Ticense agreement you wonld ses with any rvestrictions of

note. Rut it ig a granting of permission, T suppose, in a
very looses senss.,
Q 2 while ago youn also menitionad a verbsl agreement,
and you said that that could constitute permission?
A Vi |
O Ta that correcht?
A Yew, 16 could,
MR. KENWEDY: Wo nore guestions,
Are these ruled into evidence?
NEAL R. GROSS
1323 Rhode TIsland Avenue, W.W.
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MR. GUTLLOT: Excuse wme, Your Honor, we would
objecit -~

CHATRMAN ARGETSIMGER: Mr. ¥ennedy, vyvou shouldn't
have askead,

MR . GIITHLIOT: T was oetting reaady to say something,
if¥ he had not. We would object to the introduction of these
into wmvidence becAuse these materials, these two axhibits, 5
and 5-a, Aare prejudicial in that they suggest that every
single person that CRN does business with is given a license
agreement., We have no objection to there being entered, as
Tong as we have the understanding by Mr. Rennedy and the
Tribunal that these are two letters that were sent, but this
ia not sometching that is routine with tham,

That kind of understanding would elinminate the
prejudicial effect, and then we would have no problen.

MR, RERHMEDY: Tt is rontine for anyone to call us,
that we wonld =ither give them varbal permission, and follow
it un with a lettar?

MR. GITLLOT: F®xcuse mea, we are asking for a ruling
on the admissibility of these, and now you are providing
exihra testimony on oral and other arrangements that do not
relate Lo these materials. 21l we are seeking here is just a
ruling on these leifters, as letiters, to go into svidence.

CHATRMAN ARGETSTWGER: The objectiqn will Dbe

overruled, Yourr will have an opportunity to --— normally,

NEAL R. GROSS
1323 Rhode Island Avenue, N.W.

{202)234-44313 Hashington, D.C. 20005 {202)232-6600




366
1 theras has to be a sponsoring witness, and tomorrow you will
2 have an opportunity to cross this witness/counsel, and you
3 will have a chance to cross—examine on it.
4 MR, GUILLOT: That's fine, as long as we do have a
5 chance to guestion him as to the exhibirt.
6 T have Jusit a couple of guestions for HMg. Ford on
7 redirect, if that's permissible, Mr. Chairman.
] CHATRMAN ARGETSTHMGRER: Yes, indaed.
9 REDIRECT EXAMINATION
10 | BY HMR. GUTLIL.OT:
11 0 Ms. Ford, can we infer from vour teastimony, that a
12 copyright owner has gomewhat of a duty to mnmonitor
E 13 unanthorized uses?
-
14 A Yes.,
15 0 Tn vyour opinion, could a copyright be abandonead
16 aven though copyright notice, or disclaimer, as Mr. Kennedy
17 refers Lo v, 18 atffirvad to certain of the copies which are
18 diarribuned?
19 A Mosit osrhkainly, in fact, a case is cited in my
20 testimony, 1in some cases 1t was sort of a haphazard notice,
21 affixation;, a token applicarion notice does noit get around
|
l 27 the idea that yvou have abandoned your rights to the work.
I 23 0 And could a copyright be desmad abandoned at law,
24 aven though some instance, for axample, these instances of
i 25 LTigcensing axists?
NEAL R. GROSS
1323 Rhode TIsland Avenue, N.W.
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& Yeas.
MR . GUITLOT: Thank vou.
We have no further gquestions.
COMMTSSTONER AGUERO: Ms. Ford, supposa I producs
relevigion proovrams, hundreds of prograws, but I never

{4

ropyriaht tha proageams in my 1ifa, but T Ticense the programs

THE TTTIIRSS:  Oh, boy.

COMMTSSTONER AGURRO: T am a copyright owner, or T

am notr?

THR WTTHESS: Wall, that's a good guestion. Back

in 1987, you ars regnired —-- so, 1f vou are tslking '87 as
opnossd o 'R9, din 1987, which {is the yeayxy that we are

ralking abour here, vou were required to do certain statutory
things fo protect your work. And one of them was putting
notice, for axample, on yvour work,

COMMISSTONER AGURRO: That's the € with the circle?

THR WTTHRSS: Yes, that's the ¢ with the circle.
and if yon failaed to do fhat, and vou didn't basically
rehabilitate yvourself later, by sending“out substitute
notices on —-- let's say some videotapes went out and then you
said, Whoops, we forgot to put the notice on, let's send out
substirunias —— 4F yon didn't do that, and you wanted to be
compensated and went to court, vou could basically be out of

Tlurk. You could be held to have dedicatesd your work to the

NEAL R. GROSS
1323 Rhode Tsland Avenue, N.W.

{202)234~-4433 Washington, D.C. 20005 {(202)232-6600
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pubhlic, and therafore, vou conld no longer receive any money,
in infringement action, or T suppose any royvalties either, it
ig the same thing.

COMMTSSTONER AGUERO: Rut if at the same time, T am
sellinag the proaram with a license to several stations in the
mountry, but suppose another station picks up my program for

-

do T have any rights, even if wy program 1is

-h
-;
D
ol

uncopyrighted?

THR WTTNESS: You have dedicated your work to the
public, 1if vou have lost vour rvight in the copyright, you
havae dedicated {4+ . Say, vou want Tto sue them for
infringemant, vou couldn'rt.

COMMTSSTOMRR AGUERO: T have no wight?

THR WITHMRSS: Wo, vou couldn't collect, because it
is call in the pnblic domain., You see these wonderful movies
Tike Tt Tas A Wonderful Life, 39 Steps —-- Frank Capra failed
o remew his copyright, that was a statutory formality, and
in the olden days you had to ranew a copyright. Mow yvou have
ona big bleck of copyright, and because of that fatal
mistake, Tt Ts A Wonderful TLife can be copyrighted by
anybody, and sold with {iwpunity. They could not be suad on
infringement.

CHATRMAN ARGRETSTNGER: 7T imagine someone lost their
jobh over that?

THR WTTHNESS: Thakb's right.

NEAL, R. GROSS
1323 Rhode Teland Avenue, N.W.
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COMMTSSTONRER AGUERO: Can Mr. Kennedy sue this
station who picked up his program without bhis permission?

THRE WTTHESS: Okay, that's an interesting question.
Mr., FKennedy -- T don't know the statutory formality issue
harea. Rasiceally, the copyright, the compulsory license that
wea are talking about hera, is a congressionally mandatad
Ticaense for cable carriage. And if the cable system failed to
pay ks vovalfy undar the Statement of Account, and he wantad
fo sune the cable sysatrem, the analysis would identical,
because thare the claim -—- the cable system would say "You
have abandoned your copyright, I am no longer liable". And
they would be right in that case.

Racause hare it 18 no different than an
infringement c¢laim, the compulsory license is a
congressionally mandated license without which he would have
an infringement.

COMMISSTONER AGUERO: Thank vou, Mz, Ford.

CHATRMAW ARGETSTHGER: HMr. Cassler?

MR. CASSTER: Ms. Ford, would thare be any
di fference in your analysis bhetwean a potentiél infringer who
has uas=d a copyright, possibly for the reason that that
infringer thought -- or alleged infringer thought that it was
in the public domain, that it was dedicated, that it was for
anyhody ‘s use? And in this situation where your client is a

rival for rovaslitias deriving not at all from your client's

NEAL R. GROSS
1323 Rhode Island Avenue, M.W.
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1 own efforts, but the efforts of Mr. Kennedy?
2 Do you sea what T mean?
_ 3 THER WTPHRESS: T gotr the first part, but not the
a sucond,
5 MR. CASSLER: You got the first part. There is a
' 8 situation where someone is using a work, thinking it was
7 dedicated o the public domain, and maybe it would be unfair
i ] to charge that user for infringement.
I ] THR WITNRSS: Well, in the cases that I have cited
} 10 in my ftestimony, it didn't matter whether or not the alleged
| 11 infringar was aware thal there was a dedication to the
} 12 public. The defense at the time was the defense of
’ . 13 abandonment, but my guass is that they just took it, and they
®
F = 14 really just fooek it, and that wasg a defense -- post hoc
| 15 defenses,
16 When you abandon a work T don't think the intent--
17 whether the cable gvstem knew, or whether vou know, T mean,

18 T don't think it really matters.

19 MR. CASSLER: But what T am asking is, T could
20 undarstand the cable system not besing deemed an infringer, if
21 Mr. Kennedy abandoned his work.

2% THE UTTUWSS: Yes, vight, okay.

23 MR. CASSLER: But why should you get more royalties

than would have ocourred iFf Mr. Kennedy's copyright was still

i 25 in existence?

"
B

N®AL R. GROSS
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THR WITHNESS: Well, my understanding of what
Kannedy is sesking is royalties based on a claim of harm.

is no different than he would -- in an infringement
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Mr.

It

suit

where he wantead remuneration Tor the uvse of his mark. Here he

wants to be remunevated for ths use of his mark. If, in

fact, he has abandoned his mark, T don't see what his clainm

is. He is here to be recompensed for the use of his mark,

P

bnt. in fact, he conlidn't get monsy anywhere. I don't see--

do von understand what T am saying?

MR. (CASST,ER: Yea,

CHATRMAW ARGETSINGER: Are there any other

queations as a result of our gquestions?

(Mo response)

CHATRMAN ARGETSTHNGER: Tf£f not, thank you, Ms, Ford.

{(Whereaupon, the witness was excused)

CHATRMAY ARGETSINGER: Well, that will conclude the

haearings for today. aAnd we will be back at 10:00 o'clock

fFomorrow moraindg. And everyone got the date as to Findings

of Fact and raplies.

{Wherevpon, at 3:30 p.m., the hesaring

wWas

adjonrned, to reconvenes at 10:00 a.m., Tuesday, December 5,

1989)
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In the matter of: Cable Copyright Ros'falty Distribution Proceedings, -
Phase 1II,
Docket No. CRT 89-2-87CD

Before: Copyright Royalty Tribunal
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Place: Washington, DC

represents the full and complete proceedings of the
aforementioned matter, as reported and reduced to type-

writing.
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CTC REBUTTAL CROSS-EXAM

EXHIBIT NO. R-X__ |

1987-1/2 FORM 3 CABLE SYSTEMS
FEE GENERATION BY CTC PROGRAMMING

Station

CTC
Program
Hours/Wk

Overall
Station
Hours/Wk

=

=

o]

H
lfw
~~~

NO O
¢ v s 159
Gwou b~

)]
.

126
164
162
164
160
168
164
168
168
164
160
112

1/ KTBW

2/ WCFC

3/ WKOI

4/ WPCB

5/ WTJC

Exrror in Overall Station Hrs.

Percent Station CTC

CcTC Fees Fees
Program Generated Generated
4.0% $40,025.00 $1,588.29
1.2 22,653.00 276.26
1.2 14,358.00 177.26
1.2 2,187.00 26.67
4.4 60,460.00 2,645.13
25.0 33,483.00 8,370.75
1.2 19,850.00 242.07
.3 38,423.00 114.35
.3 3,991.00 11.88
1.2 12,117.00 147.76
1.9 45,695.00 856.78
6.0 14,7192.00 854.23

CORRECTED TOTAL: $15,311.43

Should be 164, not 168.

All TBN stations have a weekly 4 hr. shut-down to main-
tain equipment. (Per

ERRORS THROUGHOUT

ERRORS THROUGHOUT

BError in Overall Station Hrs.

TBN Chief ENgineer George Murray).

Hours per week are 7, not 3.

Overall station hours are 160, not
168. WCFC shuts down 8 hours per wk
for maintenance per station manager,
Phil Mowbary.

CTC program % should be 4.4, not 1.8.
Fee Gen. shd. be changed to $2,645.13

CTC Program hrs. should be 2.0, not
1.5.

Overall station hours should be 164
not 168, per TBN Chief Eng. Murray.
CTC Program % should be 1.2%, not .9.
CTC Fees Gen. should be $147.76.

Should be 160, not 168.

ERRORS THROUGHOUT -

WPCB shuts down 8 hrs. weekly.
CTC Program % should be 1.9%, not
1.8%

CTC Fees Gen. should be $856.78

CTC Prog. hrs. are 6.5, not 2.
CTC Prog. % is 6.0%, not 1.8%.
CTC Fees Gen. shd. be $854.23,
not $262.84.
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. P. 0. BOX 6922 » CLEARWATER, FLORIDA 34618-6922 » PHONE: (813) 535-5622

July 1, 1988

Rev. and Mrs. H. L. Meyers
World Out Reach for Deliverance, Inc.
Keokuk, Iowa 52632

Dear Believers,

Thank you for your letter of June 22, 1988 regarding the
program schedule for the Christian Television Network.

We would be very happy to have you join our network. The
requirements are very simple. We need a list of cable
systems in your area who carry your station.

- This letter will serve as your license to broadcast live
or record and rebroadcast any of the Christian Television
Network produced programs. You may need to secure permis-
sion from the other brocadcasters on our network.

. I am enclosing a current program schedule and a copy of
the TV Alternative, which describes many of our network
programs. Please let me know if you heave any. guestions.

Sincerely,
7

Clay MulYins, Director
Network Siales

CM:bb
Enc,

: e
cC: Beb'Kennedyv/
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. August 14, 1987

Mr. Wayne Marier
Box 96
Whitley City, KY 42653

Dear Mr. Marler:

Bob D'Andrea told me you called and requested permission to use our programming
on your station. This letter will serve as your authorization to rebroadcast
any or all of the programs, currently aired or to be aired in the future on the
Christian Television Network.

Our broadcasts are available 24-~hours a day on GTE Spacenet 1, transponder 3,
aadfilMady w3, receiver 5, and at no charge to you, However, we do request that you let us
know what programming you will be airing, what cable systems, if any, will be
‘I’ picking up your station, and the approximate size of your viewing audience.

[ have enclosed a CTN information packet and a program schedule for your infor-
mation, If you have any Guestions, piease don't he:itate'to call me.

Yours for the Gospel
'shown in every home,

/e
'Robert T. Kennedy

Director of Cable Relafions
and Special Projects

RTK/bt

Al Donations are rax deductibie



